
GLOBAL TAX WEEKLY
a closer look

ISSUE 169 | FEBRUARY 4, 2016

SUBJECTS    TRANSFER PRICING INTELLECTUAL PROPERTY VAT, GST AND SALES TAX CORPORATE 
TAXATION INDIVIDUAL TAXATION REAL ESTATE AND PROPERTY TAXES INTERNATIONAL FISCAL 
GOVERNANCE BUDGETS COMPLIANCE OFFSHORE

SECTORS             MANUFACTURING RETAIL/WHOLESALE INSURANCE BANKS/FINANCIAL INSTITUTIONS 
RESTAURANTS/FOOD SERVICE CONSTRUCTION AEROSPACE ENERGY AUTOMOTIVE MINING AND 
MINERALS ENTERTAINMENT AND MEDIA OIL AND GAS

EUROPE AUSTRIA BELGIUM BULGARIA CYPRUS CZECH REPUBLIC 
DENMARK ESTONIA FINLAND FRANCE GERMANY GREECE 

HUNGARY IRELAND ITALY LATVIA LITHUANIA LUXEMBOURG MALTA NETHERLANDS POLAND 
PORTUGAL ROMANIA SLOVAKIA SLOVENIA SPAIN SWEDEN SWITZERLAND UNITED KINGDOM  
EMERGING MARKETS ARGENTINA BRAZIL CHILE CHINA INDIA ISRAEL MEXICO RUSSIA SOUTH 
AFRICA SOUTH KOREA TAIWAN VIETNAM CENTRAL AND EASTERN EUROPE ARMENIA  AZERBAIJAN 
BOSNIA CROATIA FAROE ISLANDS GEORGIA KAZAKHSTAN MONTENEGRO NORWAY SERBIA TURKEY 
UKRAINE UZBEKISTAN ASIA-PAC  AUSTRALIA BANGLADESH BRUNEI HONG KONG INDONESIA 
JAPAN MALAYSIA NEW ZEALAND PAKISTAN PHILIPPINES SINGAPORE THAILAND AMERICAS BOLIVIA 
CANADA COLOMBIA COSTA RICA ECUADOR EL SALVADOR GUATEMALA PANAMA PERU PUERTO RICO 
URUGUAY UNITED STATES VENEZUELA MIDDLE EAST ALGERIA BAHRAIN BOTSWANA DUBAI EGYPT 
ETHIOPIA EQUATORIAL GUINEA IRAQ KUWAIT MOROCCO NIGERIA OMAN QATAR SAUDI ARABIA 
TUNISIA LOW-TAX JURISDICTIONS ANDORRA ARUBA BAHAMAS BARBADOS BELIZE BERMUDA 
BRITISH VIRGIN ISLANDS CAYMAN ISLANDS COOK ISLANDS CURACAO GIBRALTAR GUERNSEY ISLE OF 
MAN JERSEY LABUAN LIECHTENSTEIN MAURITIUS MONACO TURKS AND CAICOS ISLANDS VANUATU

COUNTRIES AND REGIONS



Combining expert industry thought leadership and 

the unrivalled worldwide multi-lingual research 

capabilities of leading law and tax publisher Wolters 

Kluwer, CCH publishes Global Tax Weekly –– A Closer 

Look (GTW) as an indispensable up-to-the minute 

guide to today's shifting tax landscape for all tax 

practitioners and international finance executives.

Unique contributions from the Big4 and other leading 

firms provide unparalleled insight into the issues that 

matter, from today’s thought leaders.

Topicality, thoroughness and relevance are our 

watchwords: CCH's network of expert local researchers 

covers 130 countries and provides input to a US/UK 

team of editors outputting 100 tax news stories a 

week. GTW highlights 20 of these stories each week 

under a series of useful headings, including industry 

sectors (e.g. manufacturing), subjects (e.g. transfer 

pricing) and regions (e.g. asia-pacific). 

Alongside the news analyses are a wealth of feature 

articles each week covering key current topics in 

depth, written by a team of senior international tax 

and legal experts and supplemented by commentative 

topical news analyses. Supporting features include 

a round-up of tax treaty developments, a report on 

important new judgments, a calendar of upcoming tax 

conferences, and “The Jester's Column,” a lighthearted 

but merciless commentary on the week's tax events.

Global Tax Weekly – A Closer Look

© 2016 CCH Incorporated and/or its affiliates. All rights reserved.

GLOBAL TAX WEEKLY
a closer look



ISSUE 169 | FEBRUARY 4, 2016

CONTENTS

FEATURED ARTICLES

NEWS ROUND-UP

GLOBAL TAX WEEKLY
a closer look

Heavy-Duty Diesel Engines And The Google Tax  
Andrew P. Morriss, Dean & Anthony G. Buzbee  
Dean's Endowed Chair, Texas A&M School of Law 5
Defending And Planning Finance Centers  
In The Age Of BEPS
Dr. Alexander Voegele and Philip de Homont,  
NERA Frankfurt 11
Topical News Briefing: Nowhere To Hide  
The Global Tax Weekly Editorial Team 14
Brazilian Transfer Pricing Environment  
Carlos Ayub and Alexandro Tinoco 16

Offshore: Why Won't It Go Away?  
Stuart Gray, Senior Editor, Global Tax Weekly 24
Breaking Up Is Hard To Do: Why Expatriating 
From The US Requires Careful Tax Planning  
Sarah Sindledecker and Kathryn von Matthiessen,  
Cantor & Webb 33
Topical News Briefing: Changing China  
The Global Tax Weekly Editorial Team 40
HMRC Clearances
Pete Miller, The Miller Partnership 42

Regional Focus: Europe  46
European Commission Presents Anti Tax  
Avoidance Package

US Lawmakers Push Tax Reform After EU Action

EU Anti Tax Avoidance Package  
BEPS-Compatible: OECD

International Tax Planning  49
India, US Resolve Over 100 Transfer Pricing Disputes

Johnson Controls, Tyco Agree 'Tax Inversion' Merger

European Commission Publishes Aggressive Tax  
Planning Study

31 Countries Sign Pact To Exchange CbC Reports



For article guidelines and submissions, contact GTW_Submissions@wolterskluwer.com

© 2016 CCH Incorporated and its affiliates. All rights reserved.

VAT, GST, Sales Tax  52
China Confirms Push To Replace Business Tax With VAT

UK VAT Reverse Charge Effective For Telecoms Services

EFTA Approves Norway's Zero VAT Rate For  
Electronic News

Individual Taxation  54
Ireland Mulls Tax Changes For Personal Services 
Companies

New Tax Credit Under Obama's IRA Plan

Corporate Taxation  56
Italy Confirms Tax Clawback Action With Google

Sweden To Review Tax Law Surrounding Mergers

Cameron Defends UK's Google Tax Deal

Advance Pricing Agreements  58
US To Accept Indian APA Requests From February 16

Taiwan Explains Simplified APA Procedure

India Signs Two Bilateral APAs With UK

Compliance Corner  60
DoJ Confirms Action To Continue Against  
US Tax Evasion

Vietnam Netted USD1.4bn From Tax Enforcement  
In 2015

TAX TREATY ROUND-UP 62
CONFERENCE CALENDAR 64
IN THE COURTS 70
THE JESTER'S COLUMN 77
The unacceptable face of tax journalism



FEATURED ARTICLES ISSUE 169 | FEBRUARY 4, 2016

Heavy-Duty Diesel Engines 
And The Google Tax
by Andrew P. Morriss, Dean & Anthony 
G. Buzbee Dean's Endowed Chair, Texas 
A&M School of Law

Contact: amorriss@law.tamu.edu

Introduction

What do these two things have in common?

In 1998, seven US heavy-duty diesel engine (HDDE) manufacturers agreed to pay USD83m 
to settle a suit by the US Environmental Protection Agency (EPA) contending that the HDDE 
manufacturers had used clever computer programming in engine controller chips to make the 
engines minimize emissions during the EPA test cycle and maximize fuel efficiency otherwise, 
leading to increased emissions.1 (Recently, Volkswagen was discovered to have done much the 
same thing in its passenger diesels, raising serious questions about the competence of European 
and US environmental regulators, who apparently didn't think to check on passenger diesel 
engines in the more than 17 years since the 1998 EPA suit.)
Google just agreed to pay the UK HM Revenue & Customs GBP130m over the next ten 
years to settle its dispute with the UK over the amount of tax it owes and its use of aggressive 
tax avoidance strategies involving booking revenue in low tax Ireland instead of in higher tax 
jurisdictions like the UK. Reportedly the company will pay France more than EUR500m in a 
similar deal. Many British commentators are outraged that France is collecting more, despite 
being a smaller market for Google than the UK. Similar deals to pay European tax authorities 
more are likely with companies like Starbucks and Apple.

Both are examples of a disturbing trend in which the rule of law is being undermined by regula-
tors' and tax authorities' insistence that regulated entities and taxpayers follow "the spirit" of rules 
rather than their letter. Here's why.
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Heavy-Duty Diesel Engines

Tractor-trailer trucks use engines that are often made by a different company than the one 
that makes the truck body, although some truck manufacturers make their own engines as 
well. One result is that environmental regulators have tended to conduct emissions tests on 
truck engines separately from the truck body (since multiple engines could fit in a particular 
truck body). To test the engine, regulators specify a set of conditions under which the engine 
must be operated on a test rack. In the United States, if the engine passes the emissions test, 
it receives a certificate of compliance that allows the engine to be sold in the market. Engines 
without these certificates cannot legally be sold. This gives the EPA considerable leverage over 
the engine manufacturers.

HDDEs have evolved considerably from the black smoke belching engines of the late 1960s. 
One way they have evolved is to have a more sophisticated engine controller. Since the 1980s, 
engine controllers have been microchip controlled, allowing much greater control of the engine's 
operations than was possible with the prior mechanical controllers. These controllers allow more 
precise control of engines' operations, making it possible to maximize fuel efficiency or minimize 
emissions. Crucially, both cannot be simultaneously optimized. Not surprisingly, engines oper-
ating to maximize fuel efficiency – a key selling point for truck buyers, for whom an additional 
tenth of a mile per gallon is important – emitted more pollutants than engines operating to mini-
mize emissions.

Since among the capacities of the electronic controllers is detecting when the engine is in a test 
cycle, it is not surprising that the US HDDE manufacturers began to use their engine controllers 
to do just that. When the controller sensed it was in a test cycle, it would operate to minimize 
emissions. Otherwise, it operated to maximize fuel efficiency. Until 1998, this satisfied regulators 
(the engines passed the tests) and consumers (fuel efficiency improved).

There is considerable debate over when the EPA knew this practice by HDDE manufacturers was 
common. A US House of Representatives Commerce Committee Staff Report (cleverly entitled 
"Asleep at the Wheel") concluded the agency knew as early as 1991; the EPA has suggested it did 
not know until it began its enforcement action. Whenever the agency first knew of the practice, 
once it had decided to engage, it quickly moved to exploit its regulatory leverage. The agency in-
sisted that the HDDE manufacturers pay the largest fine the agency had ever levied and adopt 
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a variety of costly measures (tightening emissions standards in several ways). Because the agency 
could refuse to allow sale of the next year's engines by refusing to issue the required certificates if 
the engines used the controller software maneuver, the HDDE manufacturers quickly surrendered.

Google's Tax Woes (And Starbucks' And Apple's)

A number of multinationals (often American-based) have recently come under fire for use of com-
plex tax structures that relocated revenue to low-tax jurisdictions (Ireland, the Netherlands, Ber-
muda, etc.) from higher tax jurisdictions (the UK, France, Germany, etc.). In response, politicians 
and revenue authorities in the high tax countries have expressed outrage, demanded more revenue, 
and insisted that their tax authorities not only close the "loopholes" but collect additional revenue 
for previous tax years. UK Prime Minister David Cameron, Parliamentary public accounts com-
mittee chair Margaret Hodge (who called the company "evil"), and a host of other politicians have 
denounced Google and other multinationals for not paying their "fair share" of tax.

The revenue authorities' and politicians' complaint about Google and the others is not that they 
are breaking the letter of the law, but that they are not living up to its "spirit" by using clever legal 
and accounting strategies to outwit tax authorities. Indeed, in the current debate over whether 
Google is stumping up enough, one British MP went so far as to suggest that the company would 
always be able to outwit the tax authorities because it could hire cleverer accountants than the 
government could.

What are Google and others supposed to do? They need to pay what is "fair" regardless of the 
legality of their actions under the rules announced in regulations and statutes. How much is fair? 
Apparently more than GBP130m in the UK for Google, given the outrage over the settlement 
with the UK tax authorities. But how much more?

Rule Of Law?

There are three important parallels between the HDDE example and the Google tax controversy. 
These ought to make us think carefully about the path we are on in tax law.

First, in both cases governments created straightforward rules (test your engines under these spe-
cific conditions; allocate revenues according to these rules), businesses hired clever professionals 
(engineers; lawyers and accountants) who followed the literal rules to their employers' advantages 
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(engines that got better mileage out of test cycle at the price of higher emissions; lower taxes), 
and regulators reacted by saying that literal compliance was insufficient. The first problem is de-
termining how much is enough. If the literal language of rules can't tell us what we owe in taxes 
or how much of a pollutant an engine may emit, what can? In Google's case, GBP130m is not 
"enough" – apparently because the French got more both in total and as a percentage of Google's 
in country revenues. Would it be enough if the French had gotten less? In the same vein, how 
much should the HDDE manufacturers have reduced their NOx emissions? More than they did, 
apparently, but by just how much?

This is not a trivial problem. We must define regulated entities' obligations, whether the regulated 
are HDDE manufacturers or taxpayers, clearly and precisely so that businesses and individuals 
can make decisions about how to invest their resources. If we do not, our governments are no 
better than that of former Malawi dictator Hastings Banda, who once announced "Anything I say 
is law. Literally law." It might be that David Cameron or George Osborne are smarter or more 
benevolent than Banda was when he conflated himself with the law (although that's not necessar-
ily so), but putting the power to define obligations into the hands of any politician is dangerous.

Moreover, public choice theory (which applies economic analysis to politics) teaches us that in-
centives matter to politicians and regulators too (and even dictators). One of the problems my 
coauthors and I identified in the HDDE episode was that the EPA's litigators took control over 
the issues away from the EPA regulators who focused on air quality. The litigators' incentives were 
to notch up big wins. They had little interest in fostering the relationships between the HDDE 
manufacturers and the agency's scientists that might have helped the EPA better make the hard 
tradeoffs between pollutants that the engine controllers' enabled.

Second, both discoveries of "bad" behavior came long after the behavior had become common. 
The tax avoidance strategies followed by Google and the other multinationals are not new – these 
date back at least to the 1950s when multinational businesses discovered the virtues of using the 
US–Netherlands tax treaty to raise funds in Europe that could be funneled to US firms in the 
United States via the Netherlands Antilles.2 Of course in that case, it was the US Treasury being 
disadvantaged to the benefit of European banks and other lenders, not some Europeans being 
disadvantaged to the benefit of others. Likewise, the engine controller strategy was in use for at 
least eight years before the EPA's complaint. And it continued to be used by Volkswagen (and 
perhaps other European diesel car manufacturers) until recently.
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In both cases, the regulators framed the public question as whether the businesses were badly 
behaved (or even "evil") for not anticipating that literal compliance was insufficient, rather than 
acting to clarify the rules. For example, Conservative MP Steve Double remarked that MPs across 
party lines "share the public's anger that Google have been able to get away with paying so little 
tax for so long and many will also share the feeling that this deal is unsatisfactory." I would love 
to know if Mr. Double has spent any time reading the UK tax laws prior to this episode. Why is 
it Google's responsibility to divine what the public or MPs think is a "satisfactory" amount of tax 
for it to pay? Why isn't hiring lawyers and accountants to do its taxes according to the announced 
rules sufficient? I'd suggest that the public's anger ought to be addressed at least in part at Mr. 
Double, who doesn't seem to accept any responsibility despite being a member of parliament for 
the party that has been in power in the UK for more than five years. If the problem is that the 
rules allow "evil" behavior, why haven't the rules been changed?

Third, in both cases governments framed the issue as some sort of trick by the regulated. But 
in both cases, the "trick" was to follow the literal rules. At a university where I once worked, 
the university president once snapped at a law school colleague that the faculty member was 
not to try his "lawyer tricks" on the president. But "lawyer tricks" are generally what we might 
better term "clear thinking," "careful reading," and "precise drafting." If the laws are written 
to allow a course of action, it becomes hard to plan how to behave if the words of the laws 
are insufficient. Here there is an important insight from the economist Friedrich Hayek. In 
the first volume of his Law, Legislation, and Liberty (Chicago 1973), Hayek noted that "[t]he 
task of rules of just conduct can thus only be to tell people which expectations they can count 
on and which not." Hayek's essential point was that the role of the law is to provide a frame-
work in which individuals and businesses can plan for the future, not to dictate particular 
outcomes. In both the HDDE and Google tax examples, it appears that what matters is not 
the rule but the outcome.

Focusing On What Matters

The HDDE episode ended well for the EPA (it got the headlines) and the US Treasury (it got 
the USD83m), but not so well for air quality or the US engine manufacturers. Air quality suf-
fered as trucking companies rushed to buy the last vehicles not covered by the settlement, since 
they feared the new technology the settlement would require would detract from the engines' 
reliability and reduce mileage. Despite this being predicted by many industry observers, the EPA 
appeared to have been caught off guard when the bulge of "old" truck engines entered the market. 
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Since HDDEs last up to ten years, we're just now getting whatever air quality benefits the settle-
ment introduced.

Likewise, while Google's tax woes get headline coverage today there may be problems ahead. For 
example, Google is planning to expand its UK operations and hire up to 5,000 people at a new 
GBP1bn headquarters in London. Will it still want to do that if MPs are labeling it "evil?" Might 
not a warmer welcome be extended elsewhere? If the UK (or OECD) is going to insist on "real" 
operations on which to base tax liability, Ireland may get more than the corporate headquarters 
of companies seeking its lower tax rates.

It is understandable why governments are focusing on the short run revenue gains possible by 
badgering companies to pay more taxes (especially why European governments are badgering 
American companies). Governments want more resources to spend and, if their economies are 
not growing or growing only slowly, it is tempting to squeeze more out of businesses. In the long 
run, however, this risks driving investment elsewhere. Even worse, it risks shifting what ought to 
be vigorous policy debates over tax policy into backroom deals. In our analysis of the HDDE epi-
sode, my coauthors and I concluded that the biggest problem was that "regulation by litigation" 
reduced transparency and made policy more subject to special interests rather than less. Imposing 
taxes based on legislators' views of whether a company is "evil" or not or based on public opinion 
will lead us in the same direction.

ENDNOTES

1 Readers who want more on the heavy duty diesel engine regulation saga should see Andrew P. 

Morriss, Bruce Yandle, & Andrew Dorchak, "Regulating by Litigation: EPA's Regulation of Heavy-Duty 

Diesel Engines," 56 Administrative Law Review 451 (2004); Andrew P. Morriss, Bruce Yandle, & Andrew 

Dorchak, "Choosing How to Regulate," 29 Harvard Environmental Law Review 179 (2005) (available at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=530163); and Andrew P. Morriss, Bruce Yandle, & 

Andrew Dorchak, Regulation by Litigation (Yale 2008).
2 See Craig M. Boise & Andrew P. Morriss, "Change, Dependency, and Regime Plasticity in Offshore 

Financial Intermediation: The Saga of the Netherlands Antilles" (with Craig M. Boise), 45 Texas 

International Law Journal 377 (2009) (available at  http://papers.ssrn.com/sol3/papers.cfm?abstract_

id=1368489), for an exhaustive account.
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Defending And Planning 
Finance Centers In The  
Age Of BEPS
by Dr. Alexander Voegele and Philip de 
Homont, NERA Frankfurt

Contact: Alexander Voegele, Tel. +49 69 
710 447 501; Philip de Homont, Tel. +49 
69 710 447 502

Introduction

Low-taxed FinCos and interest deduction are under particular scrutiny for BEPS. Authorities are chal-
lenging a multitude of cases all over Europe. 

This case study shows how economic analysis can defend prior finance structures at court and assist in 
planning for future finance structures. The analysis could be used to defend the commercial basis of the 
prior structure at courts in BeNeLux (Belgium, the Netherlands and Luxembourg) and other countries. 
The analysis serves as the basis for our reports and our testimony at court.

Background

A major multinational corporation (MNC) had, over time, acquired several target companies to 
expand its operations throughout Europe. The operating business integration went well, but the 
financial organization posed serious challenges.

The MNC decided to centralize its financing through an internal finance company. This company 
was principally responsible for all long-term internal financing. For various reasons this company 
was intentionally established in the BeNeLux area, and enjoyed a relatively low tax rate.

The MNC considered its structure prudent and primarily commercially motivated, and so was 
rather surprised when it became the target of multiple tax audits.
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Field Tax Audits All Over Europe

While finance companies are a frequent target of field tax audits, this case was surprising in that 
nearly all countries raised issues – including the country where the finance company was located.

The tax authorities in the country of the acquired operating companies were the first to question 
the structure. They alleged that while the interest rate might be arm's length, the overall structure 
was set up purely for tax reasons. After all, the interest payments were taxed at a relatively low rate 
in the finance company, and led to relatively tax-efficient deductions for the operating companies. 
They cited several BEPS papers and national anti-avoidance laws.

Quite surprisingly, the tax authorities in the finance company's home country raised a similar 
point. They argued that the finance company was only situated in their country due to the low 
effective tax rate there. They proceeded to inform the rather baffled taxpayer that due to this, cer-
tain deductions would not be possible, which amounted to very significant tax payments.

Lastly, the tax authorities in the country where the MNC was headquartered audited the financ-
ing structure. They alleged that the structure was not intended to save taxes, but that the activities 
of the finance company were actually controlled and effectively exercised by the group's treasury 
department. Hence, they wanted to tax the interest income in their own country.

The taxpayer was absolutely perplexed. What had appeared to be a normal, straightforward financ-
ing structure suddenly became a source of potential triple taxation. Moreover, because each tax au-
thority did not challenge the interest rate, i.e., the "transfer price," but cited anti-avoidance rules, 
there was a serious risk that this triple taxation would not be prevented by arbitration clauses.

The Cases Enter Court – Our Solutions

No progress was made in the field tax audits, so the taxpayer challenged the proposed adjustments 
at court. The taxpayer's law firm suggested involving us to investigate the commercial rationale of 
the transactions, arguing that an economic analysis can tremendously strengthen the defense at 
court, especially against tax avoidance charges.

We proceeded to investigate the case from all perspectives. Superficially, it looked like the tax 
authorities might have a point: the structure did indeed lead to a relatively low effective tax rate. 
However, a closer, economic examination showed that the underlying rationale had largely been 
business-driven.

12



In the country of the operating companies, we could show that the debt itself had largely been 
rooted in the legacy financing before the acquisition by the group; the acquired companies had 
financed themselves at financial markets when they were independent, so after some years of ac-
quisitions, the structure had become very fragmented. Each subsidiary company was individually 
dealing with banks or issued bonds.

This situation was unsustainable for the group. Firstly, the financing was simply inefficient, as the 
subsidiaries could not gather sufficient experience in dealing with banks individually. Combined 
with the fact that the subsidiaries all negotiated individual loans, their bargaining power was quite 
low, and so the terms for the financing were quite bad. Secondly, the banks were demanding fi-
nancial guarantees by the parent company, and the MNC as a whole even had difficulty identify-
ing their precise exposure to financial markets.

It was therefore very prudent to centralize all these fragmented loans and bonds into financing 
vis-à-vis a single entity. Moreover, since the debt level did not actually change for the operating 
companies, it was clear that the structure did not even lead to lower tax payments for the operat-
ing companies.

For the financing company itself, we could also leverage these arguments – the clear commercial 
requirements for the structure unambiguously demonstrated that it was not primarily driven by 
tax reasons. Moreover, we could demonstrate that the company was established in this particular 
country due to the good financial infrastructure in place there.

Thirdly, we conducted a series of in-depth interviews and we were able to demonstrate that the 
finance company actually had significant, if not readily apparent, substance. The financing com-
pany had few employees, but we could show that this is not untypical in the financial industry. A 
number of hedge funds handle large sums with very few personnel. The activities of its employees, 
such as hedging decisions and portfolio management, allowed the company to exercise meaning-
ful control over the risks it took on.

Two of the three tax cases have already been decided in favor of the taxpayer, while the third case 
is still pending, but looking favorable.
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Topical News Briefing: Nowhere To Hide
by the Global Tax Weekly Editorial Team

Governments are often accused of double standards when it comes to policing tax laws. The 
perception is that small businesses and individuals on fairly modest incomes receive much 
more severe punishments for tax law transgressions than wealthy individuals and big busi-
nesses, who often seem able to pay minimal rates of tax with impunity. The reality however is 
somewhat different.

Certainly the EU can't be accused of being soft on tax avoidance and evasion. Since the new Eu-
ropean Commission, headed by Commission President Jean-Claude Juncker, was sworn in in late 
2014, there has been a succession of anti-avoidance initiatives.

On March 18, 2015, the Commission presented a package of transparency measures aimed 
at tackling corporate tax avoidance and harmful tax competition within the EU. The trans-
parency package was described as the first step in the Commission's "ambitious agenda" for 
fighting tax avoidance.

Then, on June 17, the Commission relaunched the Common Consolidated Corporate Tax Base 
as a new weapon to fight corporate tax avoidance, alongside a series of new proposals to combat 
aggressive tax planning.

On January 28, 2016, the Commission presented its Anti Tax Avoidance Package which contains 
a proposal for an Anti Tax Avoidance Directive. And, as reported in this week's edition of Global 
Tax Weekly, it followed this up with a scathing assessment of member states' tax regimes, in which 
it concluded that tax revenues are allowed to pour from European tax systems like water from a 
sieve. These activities have been taking place while the Commission continues to investigate the 
legitimacy of national tax rulings, and the EU advances its anti-BEPS agenda.

Elsewhere, governments are being just as aggressive in their attempts to root out those determined 
to hide income and assets from the taxman, especially offshore. Another story in this week's edi-
tion of Global Tax Weekly shows how the US has imposed well over USD1bn in penalties on 80 fi-
nancial institutions as part of its Swiss Bank Program. This initiative has also boosted the number 
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people declaring their overseas accounts through the Internal Revenue Service's voluntary off-
shore disclosure scheme. The Foreign Account Tax Compliance Act, which became effective in 
2014, also a US initiative, provided the inspiration for the global automatic exchange of financial 
account information via the new Common Reporting Standard (CRS) developed by the OECD.

What's more, the tax news headlines are peppered with reports about ever more stringent anti-
avoidance laws and campaigns. For instance, in the last couple of months, the Australian Tax 
Office announced a new anti-evasion campaign using the results of intelligence gathered in the 
so-called Project DO IT scheme. And in the UK, the Government has confirmed that it will 
legislate for a new criminal offense for corporations that fail to take adequate steps to prevent the 
facilitation of tax evasion, the latest in a long line of controversial new powers given to the UK 
tax authority, HM Revenue & Customs.

Also, governments are cooperating as never before in the area of tax, as the rising number of tax 
information exchange agreements and signatories to the Multilateral Convention on Mutual Ad-
ministrative Assistance and the CRS shows. Additionally, there is a growing number of ad hoc 
bilateral initiatives. For example, last month saw Greece and Germany sign a Memorandum of 
Understanding designed to assist the former in particular to narrow its tax gap, and saw France 
and India sign an agreement to strengthen bilateral information exchange. And then of course 
there is the OECD's base erosion and profit shifting project.

So, contrary to public perception, governments are doing quite a lot to combat tax fraud and 
those tax planning arrangements that push the envelope of what is acceptable. Whether they are 
doing it particularly successfully, or indeed fairly and sensibly, is another matter.
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Brazilian Transfer Pricing 
Environment
by Carlos Ayub and Alexandro Tinoco

Carlos Ayub is Transfer Pricing Lead Part-
ner, Deloitte Brazil, and Alexandro Tinoco 
is Transfer Pricing Senior Manager, Sao 
Paulo Brazil

Introduction

The OECD published the Transfer Pricing Guidelines for Multinational Enterprises and Tax Ad-
ministrations in 1995. These OECD transfer pricing guidelines went through significant changes 
in 2010. Further changes are being made as part of the Base Erosion and Profit Shifting (BEPS) 
initiative. While the OECD transfer pricing guidelines provide general guidance to taxpayers 
and tax authorities, they are not enforceable as law in the OECD member countries, unless the 
domestic laws of those countries state otherwise. They do, however, provide best practices to 
comply with the so-called arm's length standard. The arm's length concept provides that "where 
conditions are made or imposed between associated enterprises in their commercial or financial 
relations which differ from those which would be made between independent enterprises, then 
any profits which would, but for those conditions, have accrued to one of the enterprises, but, by 
reason of those conditions, have not so accrued, may be included in the profits of that enterprise 
and taxed accordingly."

Brazil historically has established transfer pricing methods that bear little (if any) resemblance to 
the transfer pricing methods listed under the OECD transfer pricing guidelines. But the methods 
provided by the Brazilian transfer pricing rules have been very effective in generating tax revenue 
for the Brazilian Government. It is common for multinational corporations to face multimillion-
dollar transfer pricing adjustments (typically taxed at a 34 percent rate).

Important to mention that, in addition to providing for methods that are mostly based on fixed 
profit margins, the Brazilian transfer pricing rules have a significant level of complexity in terms of 
interpretation, volume of data required for method application (since local rules demand analyses 
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be performed on a product-by-product, service-by-service, or right-by-right basis). These facts 
combined may create substantial tax exposures caused by simple mistakes or a small lack of data.

Summary Of Brazilian Transfer Pricing Rules

The Brazilian transfer pricing legislation sets out specific methods for the pricing of transactions 
between Brazilian companies and foreign affiliates. These methods vary in accordance with the 
nature of the transaction under analysis (import or export transactions). The result is that a be-
spoke approach is generally required for meeting the requirements of the Brazilian transfer pric-
ing legislation.

Generally, the Brazilian transfer pricing legislation calls for the comparison of two prices: practiced 
prices (the prices effectively paid or received by the Brazilian taxpayer entering into intercompany 
transactions) and parameter prices (the prices derived from the application of one of the avail-
able transfer pricing methods). Whenever the parameter price is lower than the practiced price in 
intercompany inbound transactions, the difference represents an adjustment to the Brazilian tax 
basis. Conversely, whenever the parameter price is higher than the practiced price in intercompany 
outbound transactions, the difference represents an adjustment to the Brazilian tax basis.

The Brazilian transfer pricing rules provide three methods to analyze and document intercompa-
ny import transactions, and four methods to analyze and document intercompany export trans-
actions. Two additional methods are available and must be applied to assess transfer pricing in 
transactions involving commodity-type products.

Methods Applicable To Import Transactions

The three specified methods applicable to import transactions are as follows:

The Comparable Independent Prices (PIC) Method

This is defined as the weighted average of uncontrolled prices of similar goods, services or rights 
as calculated in the Brazilian market or in other countries, in purchase or sale transactions car-
ried out under similar circumstances. The prices determined under the PIC method should be 
compared to the weighted-average intercompany price paid by the Brazilian taxpayer for similar 
goods, services or rights. Application of the PIC method depends on the taxpayer's ability to ob-
tain and document similar third-party transaction prices.
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The Resale Price Minus Profit (PRL) Method

The PRL method is defined as the arithmetic mean of the resale price for goods, services or rights, 
minus (i) unconditional discounts granted; (ii) taxes and contributions levied on the sales; (iii) 
commission and brokerage fees paid; and the profit margins set out in Table 1, which vary in ac-
cordance with the sector or activity in which the imported goods, services or rights were applied:

The Production Cost Plus Profit (CPL) Method

The CPL method is defined as the weighted-average production costs of equivalent or similar 
goods in the country of origin, increased by the taxes and duties imposed on exports by the re-
ferred country, and by a gross profit margin of 20 percent computed on the identified cost base. 
To make the application of the CPL feasible, foreign related parties should obtain detailed infor-
mation regarding the production costs of the items imported by the Brazilian taxpayer.

Methods Applicable To Export Transactions

The four specified methods applicable to export transactions are as follows:

The Export Sales Price (PVEx) Method

This method is a version of the comparable uncontrolled price (CUP) method applicable to ex-
port operations, in that it requires comparison of the average intercompany export price to the 

Table 1:

Gross profit margins Sector or activity

40%

Pharmachemicals and pharmaceutical products

Tobacco-related products

Optics, photography and cinematographic equipment and instruments

Medical and dentistry-related machinery and equipment

Extraction of oil and natural gas

Oil-related products

30%

Chemical products

Glass and glass-related products

Cellulose, paper, and paper products

Metallurgy

20% All other sectors
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average price charged in unrelated-party transactions entered into by the company itself, or by 
another Brazilian exporter of equivalent or similar products, under similar payment conditions.

The Wholesale Price In The Country Of Destination Minus Profit (PVA) Method

The PVA method is defined as the average price of equivalent or similar goods in sales between 
unrelated parties in the wholesale market of the country of destination, under similar payment 
conditions, reduced by the taxes included in the price and charged by the respective country, and 
by a gross profit margin of 15 percent of the wholesale price.

The Retail Price In The Country Of Destination Minus Profit (PVV) Method

Similar to the PVA method, the PVV is defined as the average price of equivalent or similar goods 
in sales between unrelated parties in the retail market of the country of destination, under similar 
payment conditions, reduced by the taxes included in the price and charged by the respective 
country, and by a gross profit margin of 30 percent of the price.

The Acquisition Or Production Cost Plus Taxes And Profit (CAP) Method

Under this method, the /basis for comparison is the average of the acquisition or production cost 
of exported goods, increased by taxes and contributions paid in Brazil and by a 15 percent gross 
profit margin computed on the aggregate of cost plus taxes and contributions.

Safe Harbor Rules (Waiver Of Proof )

Since the enactment of the Brazilian transfer pricing rules in 1996, the Brazilian Revenue Ser-
vices (RFB) allowed some flexibility for taxpayers that enter into eligible outbound intercompany 
transactions (outbound transactions carried out with parties located in jurisdictions Brazil does 
not consider tax havens or favorable tax jurisdictions) through safe harbor rules on outbound 
transactions. Safe harbor rules consist of two independent thresholds allowing taxpayers not to 
apply a transfer pricing method to analyze the reasonableness of their outbound transactions' 
pricing. The thresholds are based on the profitability and/or representativeness of the relevant 
intercompany outbound transactions. Table 2 states the new rules (in principle applicable to any 
fiscal year starting on or after January 1, 2013, according to Law 12,715/2012). Please note that 
under Normative Ruling 1,312/2012, commodity product transactions are not eligible to benefit 
from the safe harbor criteria.
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Methods Applicable To Commodity Type Transactions

The new transfer pricing rules introduced two additional methods to the existing Brazilian methods:

The stock exchange import price (PCI) and the stock exchange export price (PECEX) meth-
ods for inbound and outbound transactions in commodities, respectively.

Under the additional methods, the basis for comparison is the average stock exchange price for 
the relevant items adjusted for any applicable upward or downward spreads. The stock price 
that should be used corresponds to the average price on the date of the transaction. In cases in 
which no stock price exists for the relevant date, the analysis should be based on the average 
stock price for the most recent date before the transaction date. The new transfer pricing meth-
ods must be applied to intercompany transactions involving commodities. In other words, tax-
payers are no longer allowed to apply any of the remaining methods to assess the reasonableness 
of their transfer prices.

The Brazilian Government provided a list of products that should be treated as commodities for 
transfer pricing purposes. The list was poorly drafted and included entire standard classification 
group codes, which do not necessarily meet the characteristics of true commodity products. Tax-
payers and tax practitioners are having a hard time interpreting the new transfer pricing methods 
for commodity products. We hope the Brazilian tax authorities will amend the wording of these 
additional methods, while taking into consideration the economic conditions that define a pure 
commodity. For instance, the new transfer pricing methods applicable for commodity products 
treat "cocoa and its byproducts" as commodity products. Does it mean that a rich chocolate bar 

Table 2:

Thresholds In principle applicable to fiscal years starting on or after  
January 1, 2013

Revenue 
representativeness 
safe harbor

Transactions are not subject to the Brazilian transfer pricing rules if the net 
revenue for intercompany outbound transactions is below 5% of the total net 
revenue for the year under analysis.

Profitability safe 
harbor

The pretax margin threshold was increased from 5% to 10%. The 10% margin 
should be determined based on the financial data for the three most recent years 
(current year plus two preceding years). Additionally, the profitability safe harbor 
will not apply to taxpayers entering into outbound intercompany transactions 
whose net revenue from related parties represents more than 20% of the total 
outbound transaction net revenue.
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manufactured with cutting-edge technology is a commodity product? Such an assertion does not 
seem to make sense to most taxpayers and tax practitioners.

Financial Transactions

New transfer pricing rules specifically addressing interest paid on related-party financial trans-
actions were published in December 2012 (Law 12,766/2012) and the Brazilian Ministry of 
Finance was charged with issuing guidance on the applicable spreads. Before the rules came into 
effect on January 1, 2013, interest paid on related-party financial transactions were outside the 
scope of the Brazilian transfer pricing rules if the relevant transaction was registered with the Bra-
zilian central bank.

Law 12,766/2012 established the interest rates that should be applied as a "stand-in" to determine 
the reasonableness of interest expense or income associated with related-party financial transac-
tions, and provided that such rates should be applied in conjunction with a spread component to 
be determined by the Ministry of Finance. Because no guidance was issued until August 2, 2013, 
taxpayers and tax practitioners have been unsure how to correctly apply the new transfer pricing 
rules on related-party financial transactions. For example, it was unclear whether there would be 
different spreads for each type of transaction or just one fixed margin, and when and how often 
the spread(s) would be published.

The basic rule under Law 12,766/2012 is that the interest "limitation" on financial transactions (a 
maximum for inflows and a minimum for outflows) is a combination of a "rate" plus a "spread." 
Different rates apply, depending on the type of transaction, currency used, and other factors. The 
rates are defined in Table 3.

Table 3:

Currency Market Type Rate limit
USD Foreign Fixed rate, predetermined Market rate of sovereign bonds of Brazil issued in 

USD in foreign markets
Real Foreign Fixed rate, predetermined Market rate of sovereign bonds of Brazil issued in 

Reals in foreign markets
Any(a) Any(a) Any(a) If there is no specific Libor for the currency adopted, 

the six-month Libor in USD should be used(b)

Real Foreign Variable May be determined by Ministry of Finance
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Notes:

(a)  The Libor limit considers the adoption of any currency, market, and type resulting in different 

combinations other than those specified for other rate limits.

(b)  If there is no specific Libor for the currency adopted, the six-month Libor in USD should be used.

The spread component that must be taken into consideration when applying the above rates has 
now been determined by the Ministry of Finance. The spread varies depending on the nature of 
the financial transaction under analysis (inbound or outbound). For inbound financial transac-
tions, when the Brazilian taxpayer pays interest to a foreign related party, the annual spread is lim-
ited to a maximum rate of 3.5 percent. For outbound financial transactions, when the Brazilian 
taxpayer receives interest from a foreign related party, the annual spread is limited to a minimum 
rate of 2.5 percent. It is not clear what basis the Ministry of Finance used to set these rates.

The Ministry of Finance acknowledged the lack of guidance during the first seven months of 
2013, and Ruling 427/2013 established that the spread applicable to intercompany outbound fi-
nancial transactions for the period from January 1, 2013 through August 2, 2013 is 0 percent. In 
other words, the 2.5 percent spread on outbound financial transactions applies during the period 
from August 3, 2013 to December 31, 2013.

Timing And Frequency Of Documentation

Brazil requires that transfer pricing analyses be conducted on an annual basis, and results should 
be reported in specific forms provided in the Brazilian income tax return.

Transfer pricing adjustments (if any) are due on January 31 of the following fiscal year. These are 
generally taxed at 34 percent. The income tax return should be filed annually on the last business 
day of June. Interest between the period from January and June and penalties apply on any trans-
fer pricing adjustments that should have been included in the Brazilian income tax and social 
contribution basis payable on January 31.

Transfer Pricing Management And Compliance

Multinational corporations operating in Brazil are subject to a significant level of scrutiny by the 
RFB, which enforces application of the Brazilian transfer pricing legislation stringently.

The proactive development of an efficient transfer pricing policy is crucial to mitigating any 
double taxation issues. This process usually includes:
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(a)  Developing an intercompany transaction inventory;
(b)  Assessing the most appropriate transfer pricing method to document intercompany 

transactions based on facts and circumstances;
(c)  Assessing the possibility of managing intercompany prices within the fiscal year to 

either mitigate or reduce to zero any Brazilian transfer pricing adjustments;
(d)   Assessing whether the relevant intercompany transactions are memorialized in 

intercompany agreements; and
(e)  Preparing transfer pricing analyses and reports documenting the relevant 

intercompany transactions.

Brazil's transfer pricing rules have been a source of controversy since they came into effect. Un-
fortunately, the recent amendments to the Brazilian transfer pricing rules do little to align Brazil-
ian transfer pricing legislation with the international norm. They continue to lack the economic 
rationale provided under the US transfer pricing regulations and the OECD transfer pricing 
guidelines. Nevertheless, the changes are significant and impact the transfer pricing tax burden of 
all multinational companies in Brazil.
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Offshore: Why Won't It  
Go Away?
by Stuart Gray, Senior Editor,  
Global Tax Weekly

With the ongoing campaigns by the 
OECD and the EU against "harmful" 
tax regimes, and governments responding 
to the recommendations of the OECD's 
base erosion and profit shifting (BEPS) reports, have offshore finance centers – often pejoratively 
referred to as tax havens – had their day? Recent figures would seem to suggest not. This article 
explores some recent trends in the world of offshore.

Introduction

Twenty years ago, the OECD was asked by governments to "develop measures to counter the 
distorting effects of harmful tax competition on investment and financing decisions and the con-
sequences for national tax bases." The request was subsequently endorsed by the G7 countries, 
which included the following paragraph in the communiqué issued by the heads of state at their 
1996 Lyon Summit:

"[G]lobalization is creating new challenges in the field of tax policy. Tax schemes aimed at 
attracting financial and other geographically mobile activities can create harmful tax compe-
tition between States, carrying risks of distorting trade and investment and could lead to the 
erosion of national tax bases. We strongly urge the OECD to vigorously pursue its work in 
this field, aimed at establishing a multilateral approach under which countries could operate 
individually and collectively to limit the extent of these practices."

The OECD report "Harmful Tax Competition: An Emerging Global Issue" emerged in 1998.1 It 
defined the factors to be used in identifying harmful tax practices and went on to make 19 wide-
ranging recommendations to counteract such practices.
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Several offshore jurisdictions responded by repealing "offshore" legislation that gave special privi-
leges to international business. Generally, these regimes were replaced with tax and company leg-
islation that give companies access to low or zero rates of income tax regardless of their residence. 
So, while the terminology might have changed – to describe such jurisdictions as "offshore" is 
something of a misnomer, and low-tax jurisdictions would be more accurate – the tax benefits 
largely remained for international investors.

Nevertheless, the international tax and transparency standards bar has been ratcheted up several 
times during last 20 years. Yet despite ongoing global economic uncertainty, and governments' 
determination to curb the use of tax havens, international offshore financial centers (IOFCs) are 
still here and are doing what they have long been doing: routing huge volumes of investment 
around the world. And, at a time when the OECD's BEPS work is once again challenging "harm-
ful" tax regimes, they seem to be doing it more successfully than ever, judging by recent data.

Recent Offshore Trends

Appleby's latest "On the Register" report, which tracks trends in company formations in IOFCs, 
shows that new company incorporations rose in six of the eight key offshore jurisdictions in 
2014, with increases of up to 20 percent witnessed.2

"There are 672,500 companies now registered across the offshore jurisdictions in which we oper-
ate, some 45,000 more than there were five years ago in the immediate aftermath of the global 
recession," revealed Farah Ballands, Partner and Global Head of Fiduciary & Administration 
Services at Appleby. "Most offshore jurisdictions have had a good year, reporting increases to the 
total number of active companies on their registers of between 1 percent and 4 percent."

Other key findings for 2014 highlighted in the report were as follows:

There were 93,159 new offshore company incorporations in total, slight below the 2013 figure.
Mauritius stood out in terms of percentage growth (up 20 percent on 2013) of new 
companies formed (2,639 as compared with 2,196 the previous year); this was closely 
followed by the Cayman Islands with a 17 percent increase (11,010 new companies formed).
The BVI held its dominance of new company registration by volume (50,834), despite 
a 5 percent fall in new incorporations year-on-year; its nearest competitor, Seychelles, 
incorporated over 20,000 companies for a second year running.
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Other data compiled by Appleby show that 2015 was a bearish year for offshore initial public of-
ferings (IPOs) and private equity (PE) activities.

Appleby examined IPOs for nine jurisdictions, and found that 202 offshore IPOs were announced 
or completed in 2015 (up from 181 in 2014).3 According to Appleby, this is highest figure for five 
years. Almost three-quarters of the 2015 IPOs came from businesses in the Cayman Islands. The 
next most popular jurisdictions were the BVI (11), Guernsey (10), Jersey (8), Bermuda (7), Hong 
Kong (7), Mauritius (7), and Seychelles (1). Cameron Adderley, Global Practice Group Head of 
the Corporate Department at Appleby, said: "Seventy-eight offshore companies completed their 
debuts across a wide range of stock exchanges, with a combined worth of almost USD11bn and 
an average size of USD140m."

The top five sectors for IPO activity were manufacturing (53), financial and insurance activities (43), 
professional, scientific, and technical activities (20), construction (19), and information and com-
munication (16). The financial and insurance activities sector topped the list by value, at USD4.7bn.

In a separate report,4 Appleby found that PE activity was worth over a quarter of the total value 
of offshore mergers and acquisitions transactions in Q3 2015, "putting it on pace to generate 
the biggest annual dollar amount the industry has seen in the past five years." Cayman Islands-
incorporated companies, at a third of deal volume and totaling USD15bn, were most targeted 
for PE investment offshore for the periods Q1–Q3 2015, with 14 deals each worth an average of 
over USD1bn. This represented nearly 75 percent of total deal value spent offshore by PE firms 
across the first three quarters of 2015.

Next up in terms of value was Bermuda, accounting for six deals totaling USD3.3bn (16 percent 
of all deal value).

Mauritius saw ten deals in Q1–Q3 2015, representing nearly one in four offshore PE transactions. 
The report pointed out that, while these deals were small in value (totaling just USD273m), "they 
highlight the growing interest of private equity firms in Africa, with Mauritius and the Seychelles 
the preferred offshore structuring jurisdictions for deals on that continent."

The Cayman Islands

Despite being demonized by politicians around the world, especially in the US, the Cayman 
Islands seems to be faring particularly well. In 2015, it was perceived to be the world's top 
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specialized financial center for banking, according to the findings of an annual survey by the 
Financial Times' Banker magazine – the seventh consecutive time that it has won this accolade.

Welcoming the findings, Jude Scott, CEO of Cayman Finance, observed that: "This unprec-
edented dominance in banking confirms our role as a global facilitator of the allocation of in-
vestment capital and financing around the world through excellence, innovation, and balance in 
global financial market products and services."

The jurisdiction also made significant ground in the latest biannual Global Financial Centers 
Index compiled by Z/Yen, moving up ten places to 39th in a list topped by New York, London, 
and Hong Kong.

The British Virgin Islands

The BVI, another jurisdiction synonymous with the tag "offshore," was another significant climb-
er in the Z/Yen index, and was in fact named as the top offshore financial center overall. The BVI 
was also rated as the most important offshore financial services jurisdiction by OIL's annual Off-
shore 2020 report for the sixth year running. According to the report, around 40 percent chose 
the BVI for asset protection, investment holdings, and wealth management; 20 percent chose the 
BVI for special purpose vehicles and listing vehicles for initial public offerings; and 12 percent of 
individuals and 8 percent of companies chose the jurisdiction for tax planning purposes.5

There are certainly few indications currently that the BVI's fortunes are about to turn for the 
worse. The BVI remains the most popular offshore location for both companies and individuals 
in China, and as Richard Hall, Partner at Conyers Dill & Pearman, observed in reaction to the 
Offshore 2020 report, Hong Kong-based practitioners "expect to see the use of BVI structures 
rise, with BVI companies increasingly used as listing vehicles." Indeed, attendees at the Business 
BVI ASIA 2015 Annual Regional Conference were informed that direct investment from China 
has increased 35 percent since 2005.

Explaining the BVI's appeal to Chinese investors in particular, Qian Liu, Director of Economics 
Unit, The Economist Group, Beijing, stated that:

"Chinese companies investing in international markets want the certainty that BVI struc-
tures, backed by BVI courts and English common law, provide, rather than relying on the 
courts of countries in emerging markets. Second, China's fast-rising middle class will want 
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trust funds, private wealth management, and other services that the BVI can arrange. Finally, 
the Chinese middle class wants to spend more on tourism, a trend that began in Southeast 
Asia and continues in Hawaii, Tahiti, and the Caribbean. As a tourist destination, the BVI 
sits on the rising demand for tourism." 6

Remarkably, the BVI, home to just 24,000 people, received USD92bn in foreign direct invest-
ment (FDI) in 2013 – more foreign investment than Brazil and India combined, according to 
statistics released by the United Nations Conference on Trade and Development (UNCTAD) in 
January 2014.7 There had been a 40 percent increase in FDI compared with the previous year.

However, the Director of UNCTAD's Investment and Enterprise Division, James Zhan, pointed 
out that, in the BVI's case, most of the money from foreign investors was quickly transferred in 
and out of the country, in contrast to most other countries, where FDI goes mainly into new 
acquisitions and projects.

Hong Kong

While it was never an "offshore" financial center in the strictest sense of the word, Hong Kong, 
with its territorial tax system and relatively low income tax rate, has certain offshore traits, and is 
equally important as a conduit for FDI. As a June 2015 report from UNCTAD showed, Hong 
Kong ranked second in global FDI inflows in 2014 behind only Mainland China (USD129bn) 
and ahead of the US (USD92bn).8 Hong Kong was also placed second in terms of FDI outflows 
(USD143bn), after the US (USD337bn), and ahead of the Mainland (USD116bn), Japan (US-
D114bn), and Germany (USD112bn).

According to InvestHK's Director-General of Investment Promotion, Simon Galpin, the num-
bers "highlight Hong Kong's role as a 'super-connector' and a conduit for direct investment."

"Foreign investors use Hong Kong as a base to then invest in the rest of China and the region. 
Mainland companies increasingly use Hong Kong as a platform to make global investments and 
acquisitions."

Furthermore, Hong Kong remains the preferred platform for corporate investment in the Asia-
Pacific region, he revealed. InvestHK assisted 375 companies from 36 countries to set up or 
expand in the territory last year, an all-time high and a year-on-year increase of 5.6 percent.9 Of 
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these companies, it is not surprising that 78 came from China; however, an additional 136 came 
from the leading onshore economies of the US (49), the UK (36), Japan (31), and France (20).

Galpin observed that: "Despite ongoing challenges in the global economy, Hong Kong continues 
to attract overseas and Mainland investors because of its enduring advantages and emerging busi-
ness opportunities."

The Channel Islands

While Hong Kong plays a key role in funneling investment into and out of China, the Channel 
Islands and British Crown Dependencies of Guernsey and Jersey do a similar job of channeling 
investment into London's financial center and the wider UK economy.

Guernsey remains home to more non-UK entities listed on the London Stock Exchange (LSE) 
than any other jurisdiction globally, according to figures from the market authority.10 LSE data 
shows that at the end of December 2015 there were 129 Guernsey-incorporated entities listed on 
the Main Market, Alternative Investment Market, and the Specialist Fund Market – an increase 
of seven over the past 12 months.

Indeed, the listing data shows a strong offshore presence on the LSE in general: 93 LSE entities 
were incorporated in Jersey, followed by Ireland (54), the Isle of Man (54), the British Virgin Is-
lands (43), the Cayman Islands (42), and Bermuda (36).

The Chief Executive of Guernsey Finance, Dominic Wheatley, suggested that: "Having so many 
companies and securities on the exchange incorporated in Guernsey emphasizes the significant 
expertise we have in the island for London listings."

He went on to explain: "One of Guernsey's key strengths in facilitating global investment is the 
ability for Guernsey-incorporated entities to quickly and easily access a wide range of interna-
tional capital markets. In addition to the LSE, companies incorporated in Guernsey can also list 
on other global exchanges including Euronext and markets in Australia, Johannesburg, Toronto, 
Frankfurt, New York, and Hong Kong, as well as the local Channel Islands Securities Exchange."

Neighboring Jersey meanwhile has reported that funds and corporate activity remained buoyant 
last year. As at December 2015, 104 alternative fund managers had been authorized in Jersey to 
market into Europe through national private placement regimes under the EU Alternative Invest-
ment Fund Managers Directive, up 24 percent compared with June 2015.11
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Further statistics collated by the Jersey Financial Services Commission show that, as at September 
2015, the net asset value of all alternative funds being administered in Jersey grew by 12 percent 
year-on-year to stand at GBP159bn (USD226.4bn), including increases of 21 percent for hedge 
funds, 2 percent for private equity, and 16 percent for real estate funds.

Geoff Cook, the Chief Executive of Jersey Finance, commented: "Jersey has worked hard to 
maintain simple and efficient access to European markets and it is extremely pleasing that the 
tried and tested private placement route continues to prove attractive for non-EU managers and 
funds. Backed up by the recommendation by the [European Securities and Markets Authority] 
that Jersey should be granted a pan-European passport in due course, managers are clearly finding 
peace of mind in Jersey's long-term proposition."

In addition, Q3 2015 saw 717 company formations, the second-highest quarterly rate of incor-
poration in seven years. There are now 33,739 live companies on the register, the highest total 
figure since June 2009.12

Conclusions

There could be a number of reasons for the health and longevity of offshore financial centers. One 
is that the larger and better resourced IOFCs have come out of the successive OECD transpar-
ency campaigns with their reputations enhanced rather than damaged, perhaps because they have 
had to work much harder than the large economies to meet new international standards. OECD 
Secretary General Angel Gurría told the European Competition Forum in Brussels in 2014 that 
the problem no longer lies with the "small islands" (i.e., the likes of the UK Crown Dependen-
cies), but with the "big islands."13

It is true some of the smaller offshore jurisdictions, lacking natural resources, have struggled with 
falling economic growth, budget deficits, and rising debt since the financial crisis, but others have 
thrived because of prudent management by their governments.

The Crown Dependencies are good examples of well-run territories, with all three praised by 
international ratings agencies in recent months. For instance, Standard and Poor's said in No-
vember 2015 that Guernsey's AA+ credit rating is based on the jurisdiction's "wealthy and open 
economy, generally strong institutional environment, and robust fiscal position based on a pru-
dent fiscal framework and sizable government assets."14
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Another reason is that IOFCs have adapted well to an increasingly globalized economy. Whereas 
in the past a large percentage of their business was servicing wealthy individual clients, now the 
emphasis is much more on corporate investment.

As a 2013 study by Capital Economics into Jersey's impact on the UK economy 15 observed:

"To understand offshore finance, it is essential to recognize the growing impact of globaliza-
tion – whereby trade between countries gets ever larger, people are more mobile and willing 
to relocate abroad, and capital flows are increasingly international. In a world like this, where 
national boundaries have ever decreasing significance to people and to businesses, it should 
come as no surprise that there is strong demand for services that facilitate efficient and secure 
cross-border transactions.

Jersey and other offshore centers provide environments in which international business can 
be conducted without fear of double taxation, or legislative and administrative bias in favor 
of a 'home' counterparty. They often provide regulatory and supervisory regimes better tai-
lored to the needs of their specific clientele, and can provide a safe haven for those carrying 
on business in unstable and risky countries."

Of course, one major reason why investors continue to use IOFCs is because of their low – or in 
some cases non-existent – taxes. While the tax differential between the large, developed economies 
and low-tax jurisdictions remains so wide, the world of offshore will continue to do good business.

However, it cannot be denied that ongoing changes to international tax rules, brought about 
by the BEPS recommendations, do make the outlook for IOFCs uncertain. These changes may 
eventually alter existing patterns of trade and investment. But many offshore jurisdictions have 
weathered previous storms and come out of them stronger, and there is every reason to believe 
that they will adapt to new realities in the future.

In short, it is too premature to call time on offshore jurisdictions.
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Breaking Up Is Hard To Do: 
Why Expatriating From  
The US Requires Careful  
Tax Planning
by Sarah Sindledecker and Kathryn von 
Matthiessen, Cantor & Webb
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Tel. +305 374 3886; kathryn@cantorwebb.com, Tel. +305 374 3886

Congratulations! Your client has won the "lottery." In this case, his grand prize is a green card. 
Before he collects his winnings, there are important US tax consequences for him to consider if 
circumstances should change in the future and his US permanent residency is no longer desir-
able. For the high-net worth global client, making a change in his or her residency may seem as 
straightforward as ordering a trade in his or her investment portfolio. In reality, without proper 
US tax planning, expatriation can be costly. In order to achieve maximum flexibility for your in-
ternational clients, seeking the advice of qualified US tax counsel early on is key. Otherwise, your 
clients may find that breaking ties with the US comes at a high price.

The United States has a long history of disincentivizing US taxpayers from expatriating through 
various tax-related mechanisms. Currently, there are two different US tax regimes which operate 
simultaneously to penalize US taxpayers, and certain US family members of those US taxpayers, 
for terminating their US residency. On the US income tax side, there is the "exit tax" regime and, 
from a US transfer tax perspective, there is the "inheritance tax" charge (collectively, these regimes 
will be referred to as the "US expatriation tax regimes"). Only certain expatriates are subject to 
the US expatriation tax regimes. The application of these rules turns on whether the US taxpayer 
at issue is a "covered expatriate" at the time of his or her expatriation.

A person is an "expatriate" if he or she is a US citizen who relinquished his or her US citizenship 
at any time or a US permanent resident who relinquished his or her US permanent residency 
status after maintaining such status for 8 of the last 15 years (also known as a "long-term per-
manent resident"). A long-term permanent resident may unwittingly expatriate by moving to a 
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jurisdiction with which the United States has an income tax treaty and taking a position that he 
or she is a resident only of the other jurisdiction under that treaty. Accidental expatriations of this 
nature are quite common and can occur even if consistent US tax filings are not made contem-
poraneously. It is therefore crucial for high-net worth clients to seek competent US tax advice in 
advance of any move outside of the United States even if their goal is not to exit the US tax net.

Once a determination has been made that an expatriation has occurred, the expatriate will be 
subject to the US expatriation tax regimes only if he or she meets one of several tests. The first of 
these tests is the "tax liability test." The tax liability test is met if an expatriate has an average net 
US income tax liability of greater than USD161,000 (indexed for inflation) for the five taxable 
years ending prior to the expatriation date. The second test is the "net worth test," which is met 
if the expatriate's net worth as of his or her expatriation date is USD2m or more. The final test 
is the "tax compliance certification test," which is met if the expatriate fails to certify compliance 
with his or her US tax obligations for the five years prior to expatriation under penalty of perjury.

Narrow exceptions are provided for certain dual citizens from birth and minors, but only if such 
person is considered a covered expatriate by reason of meeting the tax liability test or the net worth 
test. Because exceptions are not provided for individuals who fail to certify their US tax compli-
ance for the five years prior to expatriation, regardless of the result under either the tax liability 
test or the net worth test, many planning projects in the expatriation context may need to begin 
with a clean-up of an individual's prior tax non-compliance to ensure that the US expatriation tax 
regimes do not apply to such person. In these cases, having the US tax compliance and planning 
aspects of the project coordinated from the start can save a client significant time and fees.

If your client is considered a covered expatriate, then from a US income tax point of view, he or 
she will be subject to the exit tax regime. Under the exit tax regime, a covered expatriate is subject 
to a mark-to-market US income tax charge on the vast majority of his or her assets worldwide. 
The deemed sale is treated as occurring on the day before an individual's expatriation date. Any 
built-in gain from the deemed sale of assets is recognized for US income tax purposes notwith-
standing any other non-recognition rules which otherwise would apply to defer to the tax. A 
covered expatriate is entitled to exclude only USD693,000 (adjusted for inflation) of the gain 
recognized from the deemed sale of his or her worldwide assets.

Certain assets of a covered expatriate escape US income tax taxation under the exit tax regime. 
These interests are still trapped within the US tax system, however. Deferred compensation items, 
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specified tax deferred accounts and interests in nongrantor trusts1 are subject to a withholding tax 
regime. A covered expatriate is subject to a 30 percent gross basis withholding tax when a taxable 
amount is eventually paid or distributed to him or her. Depending upon the amount of built-in 
gain on assets held by a trust, a high-net worth client may be better off expatriating while hold-
ing an interest in a grantor trust2 which will be subject to the exit tax rather than an interest in a 
nongrantor trust which will be subject to the 30 percent withholding tax instead. Alternatively, 
holding an interest in a nongrantor trust may be preferable if the future beneficiaries of your cli-
ent's share of the trust are his or her US children.

In contrast to the exit tax rules, the more recently enacted US inheritance tax charge is a 40 per-
cent flat tax applicable to certain US individuals who receive gifts or bequests at any time from a 
covered expatriate which exceed USD14,000 (indexed for inflation) during a calendar year. To be 
clear, the US inheritance tax charge is levied on the recipient. Additionally, the US inheritance tax 
charge applies regardless of the amount of time which elapses between a covered expatriate's date 
of expatriation and the subsequent gift or bequest to a US domiciled recipient. It is important to 
note that a domestic trust3 is treated as a US person for purposes of the inheritance tax charge. 
US recipients of distributions from foreign trusts4 are also subject to the inheritance tax charge 
to the extent these distributions are attributable to gifts or bequests made by a covered expatriate 
to the foreign trust.

Exceptions to the US inheritance tax charge are provided for gifts by a covered expatriate which 
are reported on a timely filed gift tax return, bequests which were included in the gross estate of 
the covered expatriate and reported on a timely filed estate tax return, and certain qualifying gifts 
or bequests made to a US spouse or a qualified charity. The exceptions create a "pick your poison" 
scenario under which the covered expatriate with US children either retains the US transfer tax 
exposure by choosing not to expatriate or passes it on to his or her US children when they receive 
gifts or bequests from him or her in the future. Relief is granted in the form of a credit for any 
gift or estate taxes paid to a foreign country which may be useful in certain cases depending upon 
several factors including the laws of the jurisdiction in which the heirs of the covered expatriate 
are residing at the time of their receipt of the assets.

Other than the statutory credit, US domiciled recipients of gifts or inheritances from covered 
expatriates may be without recourse. Even though the United States has several transfer tax trea-
ties in force, it is unclear that treaty benefits can be claimed with respect to the US inheritance 
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tax charge. The US tax law provides that, in the event of an inconsistency between the provisions 
of a treaty and a statute, the provision enacted later in time prevails. US courts, however, have 
viewed this principle of interpretation as one of last resort to be invoked only when the language 
of a statute and the provisions of a treaty cannot be harmonized or construed in a way that gives 
proper effect to each one. Even if the provisions of a statute clearly contradict the terms of an ex-
isting treaty, US courts may be hesitant to apply the later in time rule absent clear Congressional 
intent for the statute to supersede a prior obligation of the United States to its treaty partner.

Unfortunately, Congress did not make it clear when enacting the inheritance tax statute whether 
the inheritance tax charge was meant to override existing transfer tax treaty obligations of the 
United States. In fact, the legislative history seems only to add to the confusion. Congress believed 
that, where US gift or estate taxes are avoided with respect to transfers to a US person by reason 
of the expatriation of the donor, it was appropriate for the recipient to be subject to an income 
tax based on the value of the property. Yet, the inheritance tax is clearly part of the US gift and 
estate tax rules and, in the same legislative history, it is simultaneously described as a transfer tax.

While Proposed Treasury Regulations on the inheritance tax have been issued, the Examples are 
of limited use. Interestingly, they focus on the fact that the covered expatriate is domiciled in a 
country with which the United States does not have a transfer tax treaty, even though the inheri-
tance tax is charged to the recipient. Complex issues may arise in this context since US gift and 
estate taxes, and the transfer tax treaties which address them, relate to a US tax obligation that 
is imposed on the donor and not one that is levied on the recipient. Until further guidance is 
forthcoming, it remains unsettled whether transfer tax treaty benefits are available with respect to 
the inheritance tax charge.

In spite of the seemingly broad application of the US expatriation tax regimes, nuances exist and 
in certain cases may present significant opportunities for creative tax planning. Of particular in-
terest is the net worth test. In IRS guidance, it is made clear that an individual is deemed to own 
any interest in property that would be taxable as a gift for US gift tax purposes if such individual 
was domiciled in the United States and transferred such interest immediately prior to expatriat-
ing. Interestingly, however, a special rule is provided for purposes of determining an individual's 
beneficial interest in a trust. Pursuant to this IRS guidance, an individual's interest in a trust is 
determined under a two-step process. First, all interests in property held by the trust are allocated 
to the beneficiaries based on all relevant facts and circumstances, including historical patterns of 
distributions. Interests in property that cannot be allocated to the beneficiaries based upon these 
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factors must be allocated under the principles of intestate succession determined by reference to 
the settlor's intestacy. Second, any property which is allocated to the expatriate then must be val-
ued under general gifting principles without regard to any restrictions or prohibitions.

It seems clear that only an individual who is a beneficiary or potential beneficiary of a trust has a 
beneficial interest that counts for purposes of the net worth test. Arguably, individuals who were 
once beneficiaries of a trust but who, at the time of their expatriation, have no beneficial interest 
in the trust should not be required to include anything in relation to the trust in the determina-
tion of their net worth. Additionally, assuming there is a discretionary trust from which no distri-
butions have been made, allocating beneficial interests in the trust in accordance with principles 
of intestate succession by reference to the settlor's intestacy would seem to preclude the settlor 
from having any beneficial interest allocated to him or her since one cannot inherit from himself 
or herself. The trust may need to be located in an asset protection jurisdiction for this result.

While the IRS guidance makes no distinction between foreign and domestic trusts, it is important 
to note that an expatriate (regardless of whether he or she is a covered expatriate) likely will prefer a 
domestic trust in the event of an expatriation. There is a separate and unrelated rule in the US tax 
law which subjects many US taxpayers who are deemed to transfer property to a foreign trust to a 
mark-to-market exit tax at the time of the transfer. Because this rule does not apply to transfers to 
domestic trusts, the highly mobile client may prefer to create a domestic trust or domesticate his 
or her foreign trust well in advance of any expatriation in the event circumstances change.

While the current personal exemption amount for US domiciliaries against US gift and estate tax 
is USD5.450m, Congress has evidenced its intention to penalize expatriates by limiting the net 
worth threshold for covered expatriate status only to USD2m. Because only covered expatriates 
are penalized for exiting the US tax system, planning to avoid this classification can be beneficial. 
For clients with significant wealth who are not US citizens and who are already living abroad, 
outright gifting may be enough to place them below the net worth threshold. Otherwise, more 
sophisticated trust planning techniques may be needed if your high-net worth client decides to 
expatriate. In these cases, it may be more advantageous from a reporting perspective for your cli-
ent to consider creating a nongrantor trust since the level of disclosure required with respect to a 
grantor trust seems to be more extensive.

Even if there is no simple solution to reduce your client's assets below the net worth threshold or 
covered expatriate status is unavoidable, one may be able to take advantage of trust planning and 
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the vastly different rules which apply to grantor as opposed to nongrantor trusts under the exit 
tax regime to minimize the US income tax impact of expatriation. It is important to note that the 
test for determining whether a covered expatriate has an interest in a trust which is subject to the 
exit tax is slightly different than the test for determining whether an asset is counted for purposes 
of the net worth test. Once an individual is a covered expatriate, assets of a trust which would be 
included in the covered expatriate's gross estate for US estate tax purposes are subject to the exit 
tax. Additionally, even if property held by a trust would not be so included, the exit tax applies if 
the covered expatriate's interest in the trust can be determined and valued. Interestingly, the same 
principles which are used to ascertain if an expatriate has an interest in a trust for purposes of the 
net worth test also apply for this purpose. Under those principles, it is possible that none of the 
value of a trust may be allocated to the covered expatriate for purposes of the calculation of the 
mark-to-market exit tax.5

The type of trust that will be most useful to your client who would be a covered expatriate in these 
instances will depend on the nature of the assets that will be used to fund the trust. Since there is 
a 30 percent withholding tax on the taxable portion of distributions from a nongrantor trust to 
a covered expatriate, a grantor trust may be preferable. If the covered expatriate is not allocated 
an interest in a grantor trust, he or she will not be subject to US income tax on any built-in gain 
on the assets held by such trust under the exit tax and future distributions to him or her will not 
be subject to the 30 percent withholding tax either. For non-domiciled green card holders in par-
ticular, this type of grantor trust may save significant US income tax if the client is able to fund 
it with his or her low-basis assets sufficiently in advance of expatriating and any built-in gain on 
his or her assets outside of the trust is within the annual gain exclusion amount (indexed for in-
flation). Trust planning in these situations also can be advantageous if the covered expatriate has 
US domiciled children who otherwise would be subject to the inheritance tax on gifts or bequests 
from the covered expatriate.

Understanding the potential obstacles which a high-net worth client may face by expatriating 
will facilitate an advisor's ability to flag these potential issues and assist the client with obtaining 
competent US tax advice in advance of any residency change. Proper pre-expatriation planning 
can provide your peripatetic client and his or her US family members with significant US tax 
savings if and when the time comes for your client to make a clean break from the United States.
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ENDNOTES

1 A nongrantor trust is a separate entity for US tax purposes. Income generated by a nongrantor trust 

may be ultimately paid by the trust, the beneficiaries, or a combination of both.
2 A grantor trust is a trust for which a person (such as the grantor) is treated as the owner of the assets of the 

trust and who is therefore treated as earning the income of the trust directly for US income tax purposes.
3 A domestic trust is any trust for which both (a) one or more US persons have the power to make all 

substantial decisions concerning the trust (e.g., to whom to make distributions, the power to remove 

the trustee, or the power to change the governing law) (the "control test") and (b) the jurisdiction for 

court supervision of the primary administration is within the United States (the "court test").
4 A foreign trust is any trust which is not a domestic trust for US tax purposes.
5 Additionally, in that case, none of the assets of the grantor trust would be disclosed on IRS Form 8854.
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Topical News Briefing: Changing China
by the Global Tax Weekly Editorial Team

The imminent completion of the rollout of China's new value-added tax (VAT) regime will mark 
a major milestone towards the modernization of the country's tax system. However, it is just one 
of a number of tax changes taking place there.

China's VAT isn't an extra tax; it is designed to replace the existing business tax, which is calcu-
lated based on a firm's gross revenues, rather than only on the value added. VAT will therefore 
eliminate the double taxation issues encountered by businesses and remove distortions to supply 
chains, and the government anticipates that when the system is fully in place, businesses will ben-
efit from a tax reduction worth CNY120bn (USD18.2bn) annually.

The introduction of VAT is arguably China's most significant tax reform since a new system of 
corporate taxation was introduced in 2008. But there are a number of other significant changes 
in the pipeline for China's taxpayers. One of them is the recently confirmed carbon tax, which 
will take the form of an emissions trading scheme in 2017. Another is the proposed nationwide 
property tax, which the legislature included in its new legislative program in August 2015. Cur-
rently operating on a pilot basis in Shanghai and Chongqing, it is expected that the property tax 
will also be finalized by 2017, following extensive consultations on the proposals.

Changes to China's international tax system, in response to the conclusion of the OECD's BEPS 
project last year, are also likely, after representatives from the "BRICS" economies (Brazil, Russia, 
India, China, and South Africa) in December 2015 pledged to strengthen cooperation in the area 
of transfer pricing and take a zero-tolerance stance on base erosion and profit shifting.

The Chinese Government is also using the tax system to stimulate the economy following suc-
cessive declines in economic growth in recent times. Since January 1, 2016, certain industries, 
including the textile, automotive, and machinery and light industries, were added to the list of 
manufacturing sectors able to take advantage of accelerated depreciation for their fixed assets. And 
as part of China's efforts to boost exports, the State Administration of Taxation issued a notice in 
August 2015 proposing ways to improve the efficiency of its export tax rebate payments system.
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The Government is also keen to give a helping hand to small businesses, and on October 1, 2015, 
the threshold for small companies to benefit from a lower corporate tax rate was increased to 
those with annual taxable incomes of up to RMB300,000, up from RMB200,000 previously. The 
tax break allows eligible companies to reduce their taxable income by 50 percent. In addition, the 
exemption from the imposition of VAT and business tax granted to businesses with monthly sales 
of up to RMB30,000 has been extended to December 31, 2017. It was originally due to expire 
at the end of 2015.

China's willingness to enter into tariff-cutting free trade agreements (FTAs) is another sign that 
the government is attempting to boost trade with other countries and therefore economic growth. 
Indeed, on January 6, at its first press conference of the year, China's Ministry of Commerce an-
nounced that the Government would concentrate in 2016 on implementing the State Council's 
strategy of quickly establishing a global network of FTAs. China has signed 14 FTAs, involving 
22 countries and regions, including the Association of Southeast Asian Nations (ASEAN). China 
is additionally seeking to complete the Regional Comprehensive Economic Partnership Agree-
ment between ASEAN and its six FTA partners – China, Japan, South Korea, India, Australia, 
and New Zealand – as soon as possible.

While many of these measures will have been welcomed by taxpayers in China, the unfortunate 
by-product of China's ongoing economic modernization plans is that its rules, particularly its tax 
rules, are apt to change on a regular basis, making the business environment somewhat unstable. 
But as the government continues with its attempts at stimulating the economy, things are un-
likely to settle down any time soon.
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HMRC Clearances
by Pete Miller, The Miller Partnership

Sometime in the lifetime of most busi-
nesses with operations in the UK, it's like-
ly that a pre-transaction clearance will be 
required from HMRC. Most commonly, 
this might be for a disposal, where shares 
may be sold in return for an issue of loan 
notes, or in advance of a reconstruction, such as a demerger, where a company or group is being 
split up among the shareholders. Given the pressure that there can be to conclude matters, it is 
critical to obtain the clearance quickly and efficiently.

This article is written for clearances under sections 138 and 139(5) TCGA 1992 (regarding share 
exchanges and schemes of reconstruction), section 701 ITA 2007 (transactions in securities), and 
sections 1044 and 1091 CTA 2010 (company purchase of own shares and demergers, respec-
tively), although much of it has wider relevance.

Timing

HMRC is required to give a meaningful response within 30 days of receiving the application for 
clearance. That response might, however, be a requirement for further information, and they then 
have another 30 days from the receipt of that information to respond. So it is vital to include at 
least 30 days (and possibly more) into the transaction timetable, and to ensure that this is com-
municated to your client.

Another practical point is to ensure that likely questions from HMRC are anticipated and an-
swered in the application. Even experienced advisors are occasionally surprised by unanticipated 
questions from HMRC. So it is important to manage expectations over timing with the possibil-
ity of questions from HMRC in mind from the start.

It is also important to consider the statutory question being asked. For the majority of transactions 
the key requirement will be to demonstrate to HMRC that it is being carried out for commercial 
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reasons and not to avoid tax (usually capital gains tax, income tax, or corporation tax). The point 
regarding timing is that this will guide you as to when you have enough information to apply to 
HMRC for clearance.

Example 1

A client is selling a trading company, and will receive part of their consideration as loan notes. As 
far as the clearance application is concerned, the advisor must ensure that HMRC is comfortable 
that the transaction is commercial and not designed to avoid tax. The actual rate of interest pay-
able on the notes is not relevant, so clearance can be applied for once the structure of the transac-
tion has been decided upon – there is no need to wait until the rate of interest on the loan notes 
has been determined.

Commercial Drivers

The description of the commercial drivers for a transaction is the most important part of the let-
ter. It is helpful to have this in the client's own words, where possible, as they know the commer-
cial reasons for transactions intimately and can describe them best. While the reasons can be very 
simple, such as a desire to sell the company and retire, because the timing or the price is right, it is 
recommended that as much detail as possible is included, particularly if there are unusual aspects 
to the case. Example 2 below is a case where we believe that a more detailed description of the 
background was helpful in obtaining a clearance.

In contrast, the other leg of the test, that there is no intention to avoid tax, is not something 
about which much can be said in most cases, as it is hard to prove a negative. Indeed, there is a 
danger to protesting too much! So it is advisable to concentrate on the commercial reasons for 
the transactions.

Disclosure

It is trite law that a clearance obtained without having given HMRC all the relevant information 
is not valid (i.e., cannot be relied upon), and this is also in the legislation. In relation to the clear-
ances mentioned above, the relevant provisions are section 138(5) TCGA 1992, section 702(4) 
ITA 2007, and section 1045(6) and 1094(6) CTA 2010, respectively.

So all material facts must have been given to HMRC. If there is concern regarding whether a 
particular fact is material, it should be put into the clearance application. The only reason that it 
might be left out is a concern that HMRC might refuse the application if informed. If so, then 
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it is clearly a material fact, so it must be disclosed to get a valid clearance. If the application is 
refused, it is an indication that the transactions need to be reconsidered.

What Else To Put In The Letter

There are certain items that must be included in a clearance application and which are sometimes 
forgotten.

Name, address and tax references of all the taxpayers concerned. Once a clearance has been applied 
for, HMRC will send a note to the tax files of the party to the transaction, to ensure appropriate 
follow up – so HMRC must be able to identify the taxpayers concerned.

Detailed explanation of the transactions. HMRC will look at whether the transactions comply with 
the relevant statutory provisions. For example, a letter that more or less just says "the client wants 
to demerge the business" clearly is not sufficient to allow HMRC to determine whether the rel-
evant reliefs are available.

Make sure the transactions are lawful. There have been many cases where the transactions described 
were unlawful. For example, certain demergers require a distribution but there were no distribut-
able reserves in the company! Another common problem is for the transactions to be described 
with no information on the relevant company law mechanism to effect them. While the lawful-
ness of the transactions is not strictly a matter for the clearance, HMRC will not grant clearances 
for transactions which are clearly unlawful, or which it cannot see as being lawful: if the transac-
tion cannot lawfully be done, HMRC will not waste time analyzing the tax issues.

Background / history. This can help put things into context, particularly in more complex cases.

Example 2

A client is selling to his management team, because it is a longstanding business and a major 
employer for over 50 years in an area of high unemployment. He has had better offers from com-
petitors, but his concern is that they would close down the local site and put people out of work. 
So he accepts a lower offer with deferred consideration, to benefit his community. Describing this 
background will set the context for the proposed transactions in the clearance application.

Refusals Of Clearance

HMRC does sometimes decide that clearance should not be granted, despite the advisor's best 
efforts. The first suggestion is to consider carefully why HMRC has refused the application. In 
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some cases, it may be that HMRC has simply misunderstood something. In such cases, there is 
scope for a conversation about their concern. If there is a misunderstanding, it should be possible 
to clear that up and obtain the clearance that is required.

In other situations, HMRC might object to something which is relatively unimportant to the 
parties, such as the redemption period for loan notes on a disposal. If a longer period is acceptable 
to HMRC and is not too important to the vendors, the proposals can be amended and clearance 
resought and granted.

Taking Matters Further

Where agreement cannot be reached, there is an appeal to the First-tier Tribunal for capital gains 
and demerger clearances. The process is to request that HMRC transmit the correspondence to 
the Tribunal for review by a judge. In practice, arguments will usually be set out in that letter, 
as they are usually covered in several rounds of correspondence. There is no statutory right to 
rehearse the arguments, but HMRC accepts this and will then transmit the documents to the Tri-
bunal with their own rebuttal comments. If the clearance is granted by the Tribunal, this is treated 
in all respects as if HMRC had granted the clearance, and HMRC cannot appeal the decision.

45



ISSUE 169 | FEBRUARY 4, 2016NEWS ROUND-UP: REGIONAL FOCUS - EUROPE

European Commission Presents 
Anti Tax Avoidance Package
On January 28, 2016, the European Com-
mission presented its Anti Tax Avoidance 
Package, with measures to tackle corporate 
tax avoidance. The package includes four 
main proposals.

First, it proposes the introduction of an Anti 
Tax Avoidance Directive, which would in-
clude six legally binding anti-abuse measures 
that all member states would be required to 
apply to tackle common forms of aggressive 
tax planning.

Second, the Administrative Cooperation Di-
rective would be revised to boost information 
exchange between member states on multina-
tionals' tax affairs.

Third, the package includes recommendations 
on preventing tax treaty abuse, intended to ad-
vise member states on how to reinforce their 
tax treaties against abuse in an EU-law compli-
ant way.

Last, the package includes a plan to improve 
the way that the EU engages with third coun-
tries on tax good governance matters.

Alongside the package, the Commission 
has also released a Study on Aggressive Tax 

Planning, which looks at member states' cor-
porate tax rules (or lack thereof ) that can facil-
itate aggressive tax planning and key structures 
used by companies to avoid taxation.

Vice-President Valdis Dombrovskis, responsible 
for the Euro and Social Dialogue, said: "Today 
we are taking another step to strengthen confi-
dence in the entire tax system, making it fairer 
and more efficient. People have to trust that the 
tax rules apply equally to all individuals and 
businesses. Companies must pay their fair share 
of taxes, where their actual economic activity is 
taking place. Europe can be a global leader in 
tackling tax avoidance. This requires coordinat-
ed European action, avoiding a situation of 28 
different approaches in 28 member states."

US Lawmakers Push Tax Reform 
After EU Action
House of Representatives Ways and Means 
Committee Chairman Kevin Brady (R – Texas) 
and the Chairman of the Tax Policy Subcom-
mittee, Charles Boustany (R – Louisiana) have 
urged the need for US international tax reform 
in response to the European Commission's 
Anti Tax Avoidance Package on January 28.

"It is clear that the European Union is moving 
full speed ahead to implement the OECD's 
base erosion and profit shifting (BEPS) project 
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recommendations that will make it even hard-
er for American companies to compete in the 
global market," Brady commented.

"This demonstrates once again why we must 
move forward immediately with internation-
al tax reform," he added. "Our Committee is 
working to make it easier for American com-
panies to invest at home, compete abroad, and 
create more jobs for our workers."

Boustany, who introduced the Bad Exchange 
Prevention Act into the House in December 
last year, which would delay country-by-coun-
try reporting requirements for US companies, 
said: "Despite significant concerns that have 
been raised about the fairness of the OECD's 
BEPS project for American businesses, the EU 
is moving forward anyway. We must be do-
ing more to ensure American companies are 
able to compete in the global marketplace, not 
slanting the playing field against them."

He also confirmed that he "will work with 
Chairman Brady to pursue international tax 
reform that makes it easier for American com-
panies to invest, grow, and succeed both at 
home and abroad."

The Commission's ongoing state aid investiga-
tions have already prompted a letter from se-
nior US Senate Finance Committee members 
to the US Administration. They warned that 
the state aid recovery rulings in these probes 

would represent "retroactive taxation on mul-
tinational enterprises and have an adverse im-
pact on US-based companies." The Commis-
sion has now issued a package of additional 
measures, including the introduction of an 
Anti Tax Avoidance Directive, which would 
add legally binding anti-abuse measures that 
all member states would be required to apply 
to tackle "aggressive" tax planning.

EU Anti Tax Avoidance Package 
BEPS-Compatible: OECD
OECD Secretary-General Angel Gurría has 
said the European Commission's Anti Tax 
Avoidance Package "marks an important mile-
stone towards the development of a compre-
hensive, coherent, and coordinated approach 
against corporate tax avoidance in Europe."

Released on January 28, the package includes 
four main proposals, including introducing an 
Anti Tax Avoidance Directive; revising the Ad-
ministrative Cooperation Directive to boost 
information exchange between member states 
on multinationals' tax affairs; recommenda-
tions for member states on preventing tax 
treaty abuse; and a plan to improve how the 
EU engages with third countries on tax good 
governance matters.

Gurría said: "Implementing the international 
standards against base erosion and profit shift-
ing developed by the OECD and the G20 
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will help put an end to double non-taxation, 
facilitate a better alignment of taxation with 
economic activity and value creation, and ren-
der many of the most aggressive tax planning 
structures ineffective."

"We welcome the Commission's proposal, which 
is entirely BEPS-compatible, and will help bring 
about greater transparency, fairer competition, 
and a more certain tax environment for the ben-
efit of all businesses across Europe."
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India, US Resolve Over 100 
Transfer Pricing Disputes
The Government of India has resolved over 
100 transfer pricing disputes with the US un-
der a Framework Agreement signed back in 
January 2015, India's Central Board of Direct 
Taxes (CBDT) announced on January 28.

The Agreement was signed under the mutual 
agreement procedure (MAP) provision of the 
India–US tax treaty to resolve transfer pricing 
disputes. The Agreement is expected to resolve 
about 200 existing transfer pricing disputes in-
volving US companies with operations in India.

Earlier, on August 6, 2015, the CBDT said 
that, while 35 disputes stood resolved as at that 
date, another 100 were likely to be resolved 
over the following months.

The CBDT noted that the success of the Agree-
ment in just one year has led US tax authori-
ties to open up their bilateral advance pricing 
agreement (APA) program to India. "The US 
is expected to begin accepting bilateral APA 
applications shortly. Prior to resolution of dis-
putes under the Framework Agreement, the 
US bilateral APA program was closed to In-
dia," it said.

The CBDT added that the MAP programs 
with countries such as Japan and the UK are 

also progressing very well, with regular meet-
ings being held to resolve past disputes.

Johnson Controls, Tyco Agree 
'Tax Inversion' Merger
Johnson Controls, the US-based conglomer-
ate, and Tyco, a fire and security systems pro-
vider based in Cork, Ireland, have agreed to 
merge. It is widely being seen as another "tax 
inversion" transaction.

Under the terms of the proposed transaction, 
the businesses of Johnson Controls and Tyco 
will be combined under the existing Tyco en-
tity, and the combined company will be called 
Johnson Controls plc. The latter will maintain 
the headquarters of its North America opera-
tions in Milwaukee, but its principal executive 
offices and tax domicile will be in Ireland.

The transaction is expected to be completed be-
fore the end of 2016. Johnson Controls share-
holders are expected to own approximately 56 
percent of the combined company, with cur-
rent Tyco shareholders owning the remaining 
44 percent.

Tax inversion techniques are being used by 
some US multinationals to move their tax resi-
dences abroad – away from the high 35 per-
cent US headline federal corporate tax rate 
– and to unlock their unrepatriated earnings 
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held offshore. Johnson Controls and Tyco ex-
pect the merger to produce annual "tax syner-
gies" worth USD150m.

European Commission 
Publishes Aggressive Tax 
Planning Study
The European Commission has published a 
new study on the loopholes in EU member 
states' corporate tax rules that may make ag-
gressive tax planning possible.

The Aggressive Tax Planning study was carried 
out by an independent contractor. It describes 
how multinational companies can exploit the 
lack of coordination in tax systems to reduce the 
taxes they owe. It also contains fact sheets sum-
marizing the main findings for each member 
state, along with examples of the tactics used.

The foreword to the published report states that 
the Commission "sees a strong need to obtain 
increased knowledge of the tax laws and prac-
tices of member states of the European Union, 
which may expose particular jurisdictions to 
aggressive tax planning."

According to the report, 14 EU member states 
do not have controlled foreign companies 
(CFC) rules, while 13 did not apply any ben-
eficial-owner test when accepting a claim for a 
reduction of or exemption from withholding 
tax. Of the 28 member states, 25 have no rules 

in place "to counter the mismatching tax qual-
ification of a local partnership or company by 
another state."

The study also found that although almost all 
member states have a general or specific an-
ti-avoidance rule in place, these rules "can be 
only partially efficient" in preventing aggres-
sive tax planning structures.

31 Countries Sign Pact To 
Exchange CbC Reports
On January 27, 2016, 31 countries signed the 
Multilateral Competent Authority Agreement 
for the automatic exchange of Country-by-
Country reports at the OECD's headquarters 
in Paris.

The signatories have committed to exchange on 
an automatic basis country-by-country (CbC) 
reports, which will be prepared by multina-
tionals based on national guidelines. Several 
countries have legislated for CbC reporting re-
gimes on the basis of the OECD recommen-
dations contained in its Action 13 base erosion 
and profit shifting report on the subject.

The OECD said the Agreement will ensure 
that tax administrations obtain a complete 
understanding of the way multinational en-
terprises (MNEs) structure their operations, 
while also ensuring that the confidentiality of 
such information is safeguarded.
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CbC reports will include information relating 
to the global allocation of an MNE's income 
and tax payments, together with other indica-
tors of the location of economic activity within 
the MNE group. It will also cover information 
about which entities do business in a particu-
lar jurisdiction and the business activities each 
entity engages in. The information will gener-
ally be collected and reported by the ultimate 
parent company of the MNE group, in the 
parent company's country of residence. The 
information will then be exchanged through 
exchange of information frameworks, such as 
that provided under the Agreement.

"Country-by-Country Reporting will have an 
immediate impact in boosting international 
cooperation on tax issues, by enhancing the 
transparency of multinational enterprises' op-
erations," said OECD Secretary-General An-
gel Gurría. "Under this multilateral agreement, 

information will be exchanged between tax 
administrations, giving them a single, global 
picture on the key indicators of multinational 
businesses. This is a much-needed tool towards 
the goal of ensuring that companies pay their 
fair share of tax, and would not have been pos-
sible without the BEPS Project."

The first exchanges of CbC reports, covering 
the 2016 fiscal year, will take place from 2017.

The Agreement was signed by the follow-
ing countries: Australia, Austria, Belgium, 
Chile, Costa Rica, the Czech Republic, 
Denmark, Estonia, Finland, France, Ger-
many, Greece, Ireland, Italy, Japan, Liech-
tenstein, Luxembourg, Malaysia, Mexico, 
the Netherlands, Nigeria, Norway, Poland, 
Portugal, the Slovak Republic, Slovenia, 
South Africa, Spain, Sweden, Switzerland, 
and the United Kingdom.
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China Confirms Push To Replace 
Business Tax With VAT
China will complete the implementation of 
the nation's value-added tax (VAT) regime, in 
place of business tax, this year, a meeting of 
China's State Council on January 22, presided 
over by Premier Li Keqiang, confirmed.

The meeting featured discussion on further 
implementing the change from business tax 
to VAT for a broader range of services. That 
change is seen as "a crucially important part 
for deepening fiscal and tax reforms. … This 
will exert great and positive influence on 
developing the country's service industry, 
especially hi-tech enterprises, and on indus-
trial upgrading."

Railway transportation services, postal services, 
and telecom services sectors were added to the 
VAT base in 2014. In 2016, China is expected 
to introduce VAT on financial services; con-
struction and real estate; and consumer servic-
es such as food, catering, and accommodation.

The existing business tax, which VAT is re-
placing, is charged at every stage of the supply 
chain on the gross amount, rather than the net 
value added. VAT will therefore eliminate the 
double tax issues encountered by businesses 
and remove distortions to supply chains.

UK VAT Reverse Charge 
Effective For Telecoms Services
From February 1, 2016, VAT-registered per-
sons acquiring wholesale supplies of electronic 
communication services will be required to ac-
count for value-added tax (VAT) under a re-
verse charge.

The reverse charge mechanism requires that 
the customer account for the VAT rather than 
the supplier. Specifically, the reverse charge 
will apply to the services of routing telephone 
calls and associated data (text, images) over 
landlines, mobile networks, or the internet. 
It will not apply to non-wholesale supplies or 
to businesses not registered or not liable to be 
registered for VAT.

An anti-fraud measure, the reverse charge is 
intended to remove the opportunity for fraud-
sters to charge VAT and disappear with the 
revenue before paying it over to the Exchequer 
in Missing Trader Intra-Community fraud.

EFTA Approves Norway's Zero 
VAT Rate For Electronic News
The European Free Trade Association (EFTA) 
Surveillance Authority has approved Norway's 
plans to introduce a zero rate of value-added 
tax (VAT) for electronic news services.
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The measure is designed to bring the VAT 
treatment of electronic news services in line 
with that applicable to printed newspapers.

"The new zero VAT rate makes it possible for 
news media, including the large number of lo-
cal and regional newspapers in Norway, to pub-
lish and sell their content electronically without 
being disadvantaged by the VAT system," said 
Sven Erik Svedman, President of the Authority.

"This will promote the consumption of news 
and current affairs media published in elec-
tronic form, which is of increasing importance 
for customers in Norway," he added.

While the Authority found that the measure 
provided an indirect advantage to companies 
selling electronic news services, it considered 
that advantage would be compatible with the 
state aid rules of the European Economic Area 
(EEA) Agreement because it promoted "media 
pluralism and diversity," and is therefore in the 
common interest.

The measure also applies to electronic news 
services from outside Norway that meet the 
criteria for the zero VAT rate.

Following approval, the measure is valid until 
March 1, 2022.
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Ireland Mulls Tax Changes For 
Personal Services Companies
The Irish Government has launched a consul-
tation on the use of intermediary-type struc-
tures and self-employment arrangements, and 
their impact on tax and pay-related-social-in-
surance (PRSI).

The consultation was opened by Michael 
Noonan, the Finance Minister, and Joan Bur-
ton, the Minister for Social Protection.

According to the Finance Department, inter-
mediary-type structures are becoming increas-
ingly used as a means of providing labor. An 
individual worker, who might otherwise be 
engaged as an employee by the person who 
manages his or her services, provides the ser-
vices through an intermediary in the form of 
a "personal services company" or a "managed 
service company."

The Department said that one of the conse-
quences from a tax and PRSI perspective is 
that, rather than the end-user applying the 
Pay As You Earn (PAYE) system in respect 
of the worker, that function becomes the re-
sponsibility of the worker, through the inter-
mediary structure.

The Department added that there have also 
been cases where workers are classified as 

self-employed even though they may not pos-
sess the characteristics of entrepreneurship 
and risk-taking often perceived as features of 
self-employment.

The Government is seeking feedback on pos-
sible measures to address the loss to the Exche-
quer in tax and PRSI that may arise under ar-
rangements where: an individual, who would 
otherwise be an employee, establishes a com-
pany to provide their services; and an individ-
ual, who is dependent on, and under the con-
trol of, a single employer in the same manner 
as an employee, is classified as self-employed.

The consultation does not cover the "fairly 
common situation" in which a genuinely self-
employed individual operates either as a sole 
trader, through a partnership, or incorporates 
their business.

Burton said: "Having people who are genu-
inely self-employed is good for the economy. 
They are entrepreneurs, risk takers, and ulti-
mately people who create employment for 
other people. Most of them enjoy the indepen-
dence that self-employment brings."

"However, of some concern to me and my 
Department is the increasing evidence of self-
employment arrangements which undermine 
workers' benefit entitlements and increase the 
burden on compliant taxpayers. In particular, 
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it is absolutely essential that employment ar-
rangements which undermine workers' rights 
are not tolerated or allowed to take hold in our 
economy. Therefore, I welcome this joint con-
sultation which is a good opportunity to en-
sure fairness for workers and legitimate busi-
nesses alike."

Noonan added: "As a Government which is 
continuing to deliver substantial job creation, 
we are committed to supporting people in 
work and returning to work. Not only do cer-
tain self-employment arrangements cost work-
ers and Government through lost insurance 
contributions, they also undermine compliant 
businesses."

The closing date for submissions is March 31.

New Tax Credit Under Obama's 
IRA Plan
The White House has issued a factsheet on 
President Barack Obama's plans to expand ac-
cess to US workplace individual retirement ac-
counts (IRAs), including the introduction of a 
new tax credit.

Obama's proposals, which will be included in 
his upcoming draft fiscal year 2017 Budget, 
"aim to ensure near universal access to work-
place retirement savings accounts and put [the 
US] on a path to more portable retirement 
benefits."

The White House points out that one in three 
workers does not have access to a retirement 
savings plan, including half of workers at firms 
with fewer than 50 employees. The plan is in-
tended to encourage more small businesses to 
offer IRAs and make it easier for workers to 
participate.

Small businesses would be able to come to-
gether and create pooled IRAs at a lower cost, 
and they would also be provided with a tax 
credit of USD1,500 per year for up to three 
years if they begin to offer retirement plans.

Because it is thought that auto-enrollment is 
the most effective way to encourage workers 
with access to a retirement plan to participate, 
small employers that already offer an IRA and 
add auto-enrollment would also get a tax cred-
it of USD500 per year for up to three years.
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Italy Confirms Tax Clawback 
Action With Google
The General Manager of the Italian Revenue 
Agency, Rossella Orlandi, disclosed that the 
Guardia di Finanza, Italy's financial police, 
have served notice on Google with regard to 
its past tax payments in the country.

Speaking during the 2016 Telefisco confer-
ence, organized by the business newspaper Il 
Sole 24 Ore, Orlandi said that, while she could 
not comment as legal proceedings were in 
progress, there had been no meetings with the 
company about the case.

However, it appears that the Guardia is alleging 
that Google had a permanent establishment in Ita-
ly in the years between 2009 and 2013, and Italian 
taxes were therefore payable, for example, on the 
income received from clients in Italy. It is alleged 
that Google should have paid around EUR230m 
(USD252m) in Italian taxes in those years.

The case against Google follows the agreement 
made by the Italian Revenue Agency with 
Apple Italia at the end of December last year, 
wherein Apple Italia agreed to pay EUR318m 
to fully settle Italian corporate income tax said 
to be due since 2008.

It also follows the announcement on January 
22 that Google has agreed with the UK HM 

Revenue & Customs to pay GBP130m (US-
D187m) in back taxes as part of a settlement 
covering the period since 2005.

Sweden To Review Tax Law 
Surrounding Mergers
The Swedish Government has announced an 
"urgent review" of tax regulations after learn-
ing that existing rules may lead to the double 
taxation of some companies that restructure.

The Government said that double taxation 
may arise when, for example, a foreign sub-
sidiary is merged with its Swedish parent com-
pany and the subsidiary operates from then on 
as a foreign branch of the Swedish company.

"In certain cases, applying the regulations in such 
a situation can lead to double taxation of the ac-
tivities that, following the merger, are taxable in 
Sweden," the Government said in a statement. 
"The double taxation arises because the value on 
which taxation in Sweden is based sometimes 
differs from the value on which the foreign taxa-
tion was based. Such double taxation is unin-
tended and can be a disincentive to mergers and 
divisions that make sense for business reasons."

"For this reason, the Government will under-
take an urgent review of the regulations on 
taxation initiation in connection with mergers 
and divisions," it said.
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Cameron Defends UK's Google 
Tax Deal
UK Prime Minister David Cameron has 
sought to defend an agreement under which 
Google will settle GBP130m (USD187m) in 
back taxes.

Google announced last week that it had agreed 
with HM Revenue & Customs (HMRC) a 
"new approach to its UK taxes." It will pay 
GBP130m in back taxes as part of a settle-
ment covering the period since 2005. Google 
will "now pay tax based on revenue from UK-
based advertisers, which reflects the size and 
scope of our UK business," the company said.

Cameron was asked to state his position on 
the deal during Prime Minister's Questions 
on January 27. Jeremy Corbyn, the Leader of 
the Opposition, told Parliament that "inde-
pendent experts have suggested that Google is 
paying an effective tax rate on its UK profits of 
around 3 percent," and asked Cameron if he 
disputed that figure.

Cameron replied that the tax in question 
"should have been collected under a Labour 
Government" but is now "being raised by 
Conservative Government." He said "the tax 
rate for Google was zero percent" under the 
previous Labour administration.

According to Cameron, "Google's taxes are go-
ing up under this Government." He added: "We 
have changed the tax laws so many times that 
we raised an extra GBP100bn from business in 
the last Parliament. When I came to power [in 
2010], banks did not pay tax on all their prof-
its – allowed under Labour, stopped under the 
Tories; investment companies could cut their 
tax bill by flipping the currency their accounts 
were in – allowed under Labour, stopped un-
der the Tories; and companies could fiddle ac-
counting rules to make losses appear out of thin 
air – allowed under Labour, stopped under the 
Tories. We have done more on tax evasion and 
tax avoidance than Labour ever did. The truth 
is that they are running to catch up, but they 
haven't got a leg to stand on."
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US To Accept Indian APA 
Requests From February 16
Starting February 16, 2016, the US Advance 
Pricing and Mutual Agreement (APMA) office 
will begin accepting requests for bilateral ad-
vance pricing agreements (APAs) between the 
US and India, the US Internal Revenue Ser-
vice (IRS) has announced.

Announcing the development on February 1, 
2016, the IRS said: "In January 2015, the US and 
Indian competent authorities jointly announced 
that they had reached agreement on a framework 
for resolving long-standing competent authority 
cases involving Indian-resident affiliates perform-
ing information technology-enabled services or 
software development services. In light of this 
agreement, APMA began accepting requests in 
March 2015 for pre-filing conferences for bilat-
eral APAs between the US and India."

"As a result of the competent authorities' prog-
ress in concluding cases since that time, the 
US competent authority and the Indian com-
petent authority are now ready to accept re-
quests for bilateral APAs covering information 
technology-enabled services, software develop-
ment services, or other issues for whose resolu-
tion transfer pricing principles are relevant."

IRS Commissioner John Koskinen comment-
ed: "We appreciate the efforts of the Indian 

Competent Authority and his team, as well as 
the IRS team, for working to reach common 
understandings and procedures for resolving 
differences fairly. Multinational firms operat-
ing in both the US and India are the beneficia-
ries of this effort."

Taiwan Explains Simplified  
APA Procedure
In response to a recent question from the local 
subsidiary of a multinational company, Tai-
wan's Ministry of Finance (MoF) has provid-
ed further details of the conditions laid down 
for businesses applying for an advance pricing 
agreement (APA).

As amended in March last year, the minimum 
value of related parties' transactions before an 
APA application can be made in Taiwan has 
been reduced from TWD1bn (USD29.9m) 
to TWD500m. It is hoped that decreasing the 
threshold will encourage more corporate tax-
payers to apply for APAs.

In addition, so as to give taxpayers more time, 
the maximum period for filing completed trans-
fer pricing documentation (TPD), if the APA 
case has been accepted by the MoF, has been 
extended from one month to three months.

Finally, enterprises can now request a prepara-
tion meeting with the MoF before finalizing 
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an APA application by providing simplified 
TPD. The simplified TPD should include in-
formation on the group's global organization 
structure, the main objectives of its business, 
the types of controlled transactions it under-
takes, an analysis of functions and risks, and 
the reason for applying for an APA. If the 
MoF accepts the application after the prepa-
ration meeting, enterprises can file the formal 
application by providing completed TPD in 
the usual way.

It is proposed that preparation meetings can 
encourage businesses to apply for APAs and 
provide more flexibility in processing APA 
applications.

India Signs Two Bilateral APAs 
With UK
India has signed two bilateral advance pricing 
agreements (APAs) with Indian group entities 
of a UK-based multinational corporation, the 
nation's tax authority, the Central Board of 
Direct Taxes (CBDT), announced on Febru-
ary 1, 2016.

The APAs cover the period 2013/14 to 
2017/18 and have "rollback" provisions 
for two years (2011/12 and 2012/13). The 
CBDT said that the APAs were signed 

shortly after the Competent Authorities of 
both countries finalized the terms of the bi-
lateral arrangement under the mutual agree-
ment procedure (MAP) process contained in 
the India–UK tax treaty.

The CBDT said: "Transfer pricing disputes 
on the same transaction were recently resolved 
under MAP for each of these two companies 
for the years 2006/07 to 2010/11. With the 
signing of the bilateral APAs, the two Indian 
companies have been provided with tax cer-
tainty for 12 years each (five years under MAP 
and seven years under APA)."

"The two APAs are also significant because they 
address the issues of payment of management 
and service charges and payment of royalty. 
These transactions generally face prolonged 
and multi-layered transfer pricing disputes."

With this round of signing, the CBDT has 
signed 41 APAs (38 unilateral, and three bilat-
eral). The first bilateral APA was signed with 
Japan in December 2014.

India is also seeking to add provisions to its 
double tax avoidance agreements with France, 
Germany, Italy, Singapore, and South Korea to 
allow compensatory or corresponding adjust-
ments under bilateral APAs.
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DoJ Confirms Action To 
Continue Against US Tax Evasion
Following the completion of its Swiss Bank 
Program, the Acting Assistant Attorney Gen-
eral, Caroline Ciraolo, has confirmed that the 
US Department of Justice (DoJ) will continue 
its other actions against offshore tax evasion.

During remarks on January 29 to the Ameri-
can Bar Association's Tax Section Midyear 
Meeting in Los Angeles, Ciraolo noted that 
the Swiss Bank Program, for Swiss banks that 
were not already being investigated, closed on 
January 27 with a total of 80 financial insti-
tutions having signed non-prosecution agree-
ments and more than USD1.36bn in penalties 
having been imposed.

In accordance with the terms of the Program, 
banks also mitigated their penalties by en-
couraging US accountholders to come into 
compliance with their US tax and disclosure 
obligations. "The Program has driven thou-
sands of taxpayers into the Internal Revenue 
Service (IRS) voluntary disclosure programs," 
Ciraolo said.

"In October 2015, the IRS reported more than 
54,000 voluntary offshore disclosures and the 
collection of more than USD8bn in taxes, pen-
alties, and interest," she added. "These figures 
have substantially increased since the Program 

was announced in August 2013, due in part to 
the pressure applied by the Swiss banks on their 
accountholders to come into compliance."

She confirmed DoJ Tax Division attorneys 
and IRS personnel are now reviewing the in-
formation received from other Swiss banks 
that maintain that they did not commit any 
violations of US law, but seek a non-target 
letter after providing information required by 
the Program.

Ciraolo disclosed that additional action can be 
expected from the DoJ in 2016. She said the 
DoJ is "working closely with the IRS in its ef-
forts to obtain foreign account records. … At 
this point, the message is clear: taxpayers are 
required to maintain foreign records and pro-
duce them upon request."

In addition, "where the IRS is aware of pos-
sible violations of the internal revenue laws by 
individuals whose identities are unknown," 
she said, "the Department has sought and will 
continue to seek orders authorizing the issu-
ance of 'John Doe' summonses."

She concluded that "financial institutions and 
individuals who have facilitated the conceal-
ment of offshore accounts and the evasion of 
US tax obligations would be well advised to 
anticipate an investigation, and consider vol-
untarily disclosing any criminal activity to the 
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Department, before they become the subject 
of an investigation."

Vietnam Netted USD1.4bn 
From Tax Enforcement In 2015
Anti-avoidance activities by Vietnam's tax au-
thority, the General Department of Taxation 
(GDT), is said to have brought in VND31 
trillion (USD1.4bn) in tax in 2015.

The GDT said it had investigated over 70,000 
businesses operating in various sectors, includ-
ing oil and gas, real estate, health care, and 
e-commerce, in 2015, and also companies' 
transfer pricing affairs. It said it focused on 

companies claiming large value-added tax re-
funds and redoubled efforts to identify tax eva-
sion and fraud.

The GDT said it challenged losses worth 
VND274bn, after scrutinizing some 1.22m 
tax returns, and discovered tax violations worth 
VND127bn.

Earlier in June 2014, Finance Minister Dinh 
Tien Dung said that the GDT had increased 
enforcement efforts to tackle illegitimate trans-
fer pricing arrangements and companies fail-
ing to declare profits. Dung had then reported 
that the agency had examined 2,110 loss-mak-
ing businesses' transfer pricing affairs.
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ARMENIA - INDIA

Signature

Armenia and India signed a DTA Protocol on 
January 27, 2016.

CANADA - TAIWAN

Signature

Canada and Taiwan signed a DTA on January 
15, 2016.

CYPRUS - ETHIOPIA

Ratified

Cyprus ratified its DTA with Ethiopia on Jan-
uary 18, 2016.

CYPRUS - GEORGIA

Into Force

The DTA between Cyprus and Georgia en-
tered into force on January 4, 2016.

CZECH REPUBLIC - UKRAINE

Into Force

The Czech Ministry of Finance on January 
15, 2016, announced that the Protocol to the 
DTA with Ukraine entered into force on De-
cember 9, 2015.

ESTONIA - VARIOUS

Into Force

Protocols to Estonia's DTAs with China and 
Switzerland entered info force on January 1, 
2016.

HONG KONG - RUSSIA

Signature

Hong Kong and Russia signed a comprehen-
sive DTA on January 18, 2016.

HONG KONG - UNITED ARAB 
EMIRATES

Into Force

The Hong Kong Government announced that 
the DTA with the United Arab Emirates en-
tered into force on December 18, 2015.
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INDIA - ARMENIA

Signature

India and Armenia signed a DTA Protocol on 
January 27, 2016.

INDIA - BELARUS

Into Force

The Indian Income Tax Department an-
nounced on January 13, 2016, that the DTA 
Protocol with Belarus entered into force on 
November 19, 2015.

LUXEMBOURG - SERBIA

Signature

Luxembourg and Serbia signed a DTA on De-
cember 15, 2015.

NEW ZEALAND - SAMOA

Effective

Concessionary rates of withholding tax in the 
New Zealand-Samoa double tax agreement 
became effective on February 1, 2016.

QATAR - TURKEY

Initialed

Qatar and Turkey initialed a DTA on January 
21, 2016.

RUSSIA - CHINA

Forwarded

Russia's lower house of Parliament approved 
a law to ratify the 2014 DTA with China on 
January 27, 2016.

TURKEY - MEXICO

Effective

The new DTA between Turkey and Mexico 
became effective on January 1, 2016.

TURKEY - TURKMENISTAN

Negotiations

Turkey and Turkmenistan concluded a first 
round of DTA negotiations on January 22, 
2016.

UNITED KINGDOM - VARIOUS

Effective

The UK's DTAs with Croatia and Bulgaria be-
came effective for taxes withheld on source on 
January 1, 2016. It will become effective in the 
UK for corporate tax from April 1, 2016, and for 
income tax and capital gains on April 6, 2016.

URUGUAY - CHILE

Negotiations

Uruguay and Chile concluded DTA negotia-
tions on January 21, 2016.
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International Tax Issues 2016

2/9/2016 - 2/9/2016

PLI

Venue: PLI New York Center, 1177 Avenue 
of the Americas, New York 10036, USA

Chair: Michael A. DiFronzo (PwC)

Key speakers: Peter A. Glicklich, Oren Penn, 
Paul M. Schmidt, David J. Canale, Rocco V. 
Femia, J. David Varley (invited), Thomas M. 
Zollo, among numerous others

http://www.pli.edu/Content/Seminar/
International_Tax_Issues_2016/_/N-
4kZ1z11j97?ID=259129

Introduction to US International 
Tax – Las Vegas

2/22/2016 - 2/23/2016

Bloomberg BNA

Venue: Trump International Hotel, 2000 
Fashion Show Drive, Las Vegas, NV 89109, 
USA

Chair: TBC

http://www.bna.com/intro_vegas2016/

Americas Transfer Pricing Summit 
2016

2/23/2016 - 2/24/2016

TP Minds

Venue: Eden Roc Resort, 4525 Collins Ave, 
Miami Beach, FL 33140, USA

Key speakers: David Ernick (PwC), Mike 
Danilack (PwC), Graeme Wood (Procter & 
Gamble), Michael Lennard (United Nations), 
Mayra Lucas (OECD), Carlos Perez-
Gomez (SAT), George Georgiev (Siemens 
Corporation), among numerous others

http://www.iiribcfinance.com/event/
Americas-Transfer-Pricing-Conference

Advanced International Tax 
Planning – Las Vegas

2/24/2016 - 2/25/2016

Bloomberg BNA

Venue: Trump International Hotel, 2000 
Fashion Show Drive, Las Vegas, NV 89109, 
USA

Key speakers: TBC

http://www.bna.com/ITP_vegas2016/
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Intermediate US International 
Tax Update – Las Vegas

2/24/2016 - 11/26/2015

Bloomberg BNA

Venue: Trump International Hotel, 2000 
Fashion Show Drive, Las Vegas, NV 89109, 
USA

Key speakers: TBC

http://www.bna.com/inter_vegas2016/

The 5th Offshore Investment 
Conference Panama 2016

3/9/2016 - 3/10/2016

Offshore Investment

Venue: Hilton Panamá, Avenida Balboa and 
Aquilino de la Gua, 00000, Panama

Chair: Derek R. Sambrook (Trust Services)

Key speakers: Ramses Owens (Owens & 
Watson), Michael Olesnicky (KPMG), Joe 
Field (Withers), Raul Zuniga (Aleman, 
Cordero, Galindo & Lee), Timothy D. 
Scrantom (SDI Advisors), among numerous 
others

http://www.offshoreinvestment.
com/pages/index.asp?title=The_5th_
Offshore_Investment_Conference_
Panama_2016&catID=12383

8th Regional Meeting of IFA Latin 
America

5/4/2016 - 5/6/2016

IBFD

Venue: JW Marriott Hotel Lima, Malecón de 
la Reserva 615, Lima, Peru

Key speakers: TBC

http://www.ibfd.org/IBFD-Tax-Portal/
Events/8th-Regional-Meeting-IFA-Latin-
America

US International Tax Compliance 
Workshop – San Diego

6/20/2016 - 6/21/2016

Bloomberg BNA

Venue: Marriott San Diego Gaslamp, 660 K 
Street, San Diego, CA 92101, USA

Key speakers: TBC

http://www.bna.com/
compliance_sandiego2016/

ASIA PACIFIC

International Tax Planning – Post 
BEPS

2/24/2016 - 2/26/2016

IBFD
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Venue: Conrad Centennial Singapore, Two 
Temasek Boulevard, 038982 Singapore

Key speakers: TBC

http://www.ibfd.org/Training/
International-Tax-Planning-Post-BEPS

International Corporate Tax 
Planning Aspects

7/27/2016 - 7/29/2016

IBFD

Venue: InterContinental Kuala Lumpur, 
165 Jalan Ampang, 50450 Kuala Lumpur, 
Malaysia

Key Speakers: Shee Boon Law (IBFD), Chris 
Finnerty (Ernst & Young LLP) and Julian 
Wong (Ernst & Young)

http://www.ibfd.org/Training/International-
Corporate-Tax-Planning-Aspects-1

MIDDLE EAST AND AFRICA

International Tax Aspects of 
Corporate Tax Structures

4/13/2016 - 4/15/2016

IBFD

Venue: Radisson Blu Gautrain Hotel, Sandton 
Johannesburg, Cnr Rivonia Road and West 
Street, Postnet Suite 2010, Private Bag X9, 
Benmore 2010, Johannesburg, South Africa

Key speakers: Shee Boon Law (IBFD), Boyke 
Baldewsing (IBFD)

http://www.ibfd.org/Training/International-
Tax-Aspects-Corporate-Tax-Structures

Treaty Aspects of International 
Tax Planning

5/22/2016 - 5/24/2016

IBFD

Venue: Hilton Dubai Jumeirah Hotel, 
Jumeirah Beach Road, Dubai Marina, Dubai

Key speakers: Bart Kosters (IBFD), Ridha 
Hamzaoui (IBFD)

 http://www.ibfd.org/Training/
Treaty-Aspects-International-Tax-Planning-1

WESTERN EUROPE

5th Annual IBA Tax Conference

2/8/2016 - 2/9/2016

IBA

Venue: etc.venues Monument, 8 Eastcheap, 
London EC3M 1AE, UK

Chair: Jack Bernstein (Aird & Berlis)

Key speakers: Andrew Loan (Macfarlanes), 
Simon Yates (Travers Smith), James Barry 
(Mayer Brown), Pascal Hinny (Lenz & 
Staehelin), Margriet Lukkien (Loyens & Loeff), 
Pano Pliotis (GE Capital), Barbara Worndl 
(Aird & Berlis), among numerous others
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http://www.ibanet.org/Article/Detail.
aspx?ArticleUid=e4f0bf6f-997e-470b-971f-
c884539fb93b

21st Annual International Wealth 
Transfer Practices Conference

2/29/2016 - 3/1/2016

IBA

Venue: Claridge's Hotel, Brook St, London 
W1K 4HR, UK

Key speakers: TBC

http://www.ibanet.org/Article/Detail.
aspx?ArticleUid=db061854-33d1-4297-b9bc-
6058df392231

Principles of International 
Taxation

2/29/2016 - 3/4/2016

IBFD

Venue: IBFD head office, Rietlandpark 301, 
1019 DW Amsterdam, The Netherlands

Key speakers: Bart Kosters (IBFD), Carlos 
Gutiérrez (IBFD), Boyke Baldewsing (IBFD)

http://www.ibfd.org/Training/
Principles-International-Taxation-1

Transcontinental Tax

3/8/2016 - 3/9/2016

Informa

Venue: TBC, London, UK

Key speaker: Mark Davies (Mark Davies & 
Associates), Justine Markovitz (Withers), 
Clare Maurice (Maurice Turnor Gardner), 
Robin Vos (Macfarlanes), Maxim Alekseyev 
(Alrud), among numerous others

http://www.iiribcfinance.com/event/
Transcontinental-Tax-conference

ITPA Luxembourg Workshop – 
March 2016

3/13/2016 - 3/15/2016

International Tax Planning Association

Venue: Le Royal, 12 Boulevard Royal, 2449 
Luxembourg

Chair: Milton Grundy

https://www.itpa.org/?page_id=10132

Offshore Taxation – Preparing for 
D-Day

3/15/2016 - 3/15/2016

Informa

Venue: TBC, London, UK

Key speakers: Emma Chamberlain (Pump 
Court Tax Chamber), Richard Cassell 
(Withers), Simon McKie (McKie & Co), 
Kristen Konschnik (Withers), among 
numerous others

http://www.iiribcfinance.com/event/
offshore-taxation-conference
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International Transfer Pricing 
Summit 2016

3/15/2016 - 3/16/2016

TP Minds

Venue: Millennium Gloucester Hotel, 
London Kensington, 4-18 Harringdon 
Gardens, Kensington, London, SW7 4LH, 
UK

Key speakers: Brandon de la Houssaye 
(Walmart), Matthew Frank (General 
Electric), Andrew Hickman (OECD), 
Michael Lennard (United Nations), Andrew 
Propst (Starbucks Coffee), Andrea Bonzano 
(FIAT), among numerous others

http://www.iiribcfinance.com/event/TP-
Minds-International-Transfer-Pricing-
Summit

International Tax Aspects of 
Permanent Establishments

4/19/2016 - 4/22/2016

IBFD

Venue: IBFD head office, Rietlandpark 301, 
1019 DW Amsterdam, The Netherlands

Key speakers: João Félix Pinto Nogueira 
(IBFD), Carlos Gutiérrez P. (IBFD), Bart 
Kosters (IBFD), Tamas Kulcsar (IBFD).

http://www.ibfd.org/Training/International-
Tax-Aspects-Permanent-Establishments

STEP Tax, Trusts & Estates 
Conference Exeter 2016

4/21/2016 - 4/21/2016

STEP Worldwide

Venue: Sandy Park Conference Centre, Sandy 
Park Way, Exeter, EX2 7NN, UK

Key Speakers: TBC

http://www.step.org/events/
step-tax-trusts-estates-conference-exeter-2016

STEP Tax, Trusts & Estates 
Conference Leeds 2016

4/28/2016 - 4/28/2016

STEP Worldwide

Venue: Hilton, Neville Street, Leeds, LS1 
4BX, UK

Key Speakers: TBC

http://www.step.org/events/
step-tax-trusts-estates-conference-leeds-2016

STEP Tax, Trusts & Estates 
Conference London 2016

5/13/2016 - 5/13/2016

STEP Worldwide

Venue: Park Plazza, 200 Westminster Bridge 
Rd, London, SE1 7UT, UK

Key Speakers: TBC
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http://www.step.org/events/step-tax-trusts-
estates-conference-london-2016

STEP Tax, Trusts & Estates 
Conference Birmingham 2016

5/19/2016 - 5/19/2016

STEP Worldwide

Venue: Crowne Plaza Birmingham City, 
Central Square, Birmingham, B1 1HH, UK

Key Speakers: TBC

 http://www.step.org/events/step-tax-trusts-
estates-conference-birmingham-2016

Tackling Tax Avoidance in 
Practice

6/2/2016 - 6/3/2016

European Acadamy

Venue: Ramada Hotel Berlin-Alexanderplatz, 
Karl-Liebknecht-Strasse 32, D-10178 Berlin, 
Germany

Key Speakers: TBC

http://www.euroacad.eu/events/event/
tackling-tax-avoidance-in-practice.html

Current Issues in International 
Tax Planning

6/29/2016 - 7/1/2016

IBFD

Venue: IBFD head office, Rietlandpark 301, 
1019 DW Amsterdam, The Netherlands

Key Speakers: Tigran Mkrtchyan

http://www.ibfd.org/Training/
Current-Issues-International-Tax-Planning-0

Global VAT

7/6/2016 - 7/8/2016

IBFD

Venue: IBFD head office, Rietlandpark 301, 
1019 DW Amsterdam, The Netherlands

Key Speakers: Jordi Sol (IBFD), Fabiola 
Annacondia (IBFD), Christine Peacock 
(IBFD), Wilbert Nieuwenhuizen (University 
of Amsterdam), Laura Mattes (IBFD), among 
numerous others.

http://www.ibfd.org/Training/Global-VAT

International Taxation of Banks 
and Financial Institutions

8/31/2016 - 9/2/2016

IBFD

Venue: IBFD head office, Rietlandpark 301, 
1019 DW Amsterdam, The Netherlands

Key Speakers: Francesco Mantegazza (Pirola 
Pennuto Zei & Associati), Carola Maggiulli 
(DG TAXUD), Omar Moerer (Baker & 
McKenzie), Ingrid Rensema (ABN AMRO), 
Peter Drijkoningen (BNP Paribas).

http://www.ibfd.org/Training/International-
Taxation-Banks-and-Financial-Institutions
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THE AMERICAS

Canada

The Tax Court of Canada has responded to a mo-
tion for determination in relation to the treatment 
of the losses of a two-tiered partnership.

The Court ruled in favor of the appellants, who 
were limited partners of the Monarch Entertain-
ment 1994 Master Limited Partnership (the MLP). 
During the period 1996 to 2009, the MLP was a 
limited partner in 31 so-called production services 
limited partnerships (the PSLPs).

The MLP and each PSLP had a fiscal period end-
ing December 31 each year, and the PSLPs incurred annual business losses from 1996 to 2009.

Pursuant to the relevant PSLP partnership agreements, 99.999 percent of the loss of each of the 
PSLPs was allocated to the MLP at the end of each fiscal period of the PSLPs. Pursuant to the 
MLP partnership agreement, 99.999 percent of the loss of the MLP was allocated to the Appel-
lants and other limited partners of the MLP at the end of each fiscal period of the MLP.

At the end of each of the PSLPs' fiscal periods from 1996 to 2008, the at-risk amount of the MLP 
in each of the PSLPs was nil. Likewise, at the end of each of the MLP's fiscal periods from 1996 
to 2008, the at-risk amount of the Appellants in the MLP was nil. At the end of 2009, the Appel-
lants' at-risk amounts in the MLP were increased by an allocation of capital gains from the MLP 
to each of them as partners in the MLP.

In their respective tax returns for the 2009 taxation year, each of the Appellants claimed, as a 
deduction in computing taxable income, accumulated limited partnership losses of prior years in 
respect of the MLP.

The Court was, in essence, asked whether, for tax purposes, there is a flow-through of a busi-
ness loss from the bottom-tier limited partnership to the limited partners of the top-tier limited 
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partnership, where the top-tier limited partnership has no at-risk amount in respect of the bot-
tom-tier limited partnership in the year. The Court answered in the affirmative.

It said the purpose of the at-risk rules is straightforward: to limit the extent to which a lim-
ited partner may deduct partnership losses from business or property against income from other 
sources to the capital risked in the partnership (i.e., the partner's at-risk amount). The amount 
by which the partnership business or property losses exceed the limited partner's at-risk amount 
may be carried forward and deducted in future years either against income from the partnership 
which generated the losses or, where the taxpayer's at-risk amount in respect of the partnership 
has increased, against income from other sources.

It said that the purpose is not to deny absolutely the losses in excess of a limited partner's at-risk 
amount but, rather, to defer deduction of the excess until a time when the partnership has gener-
ated income, or the partner's at-risk amount has increased for some other reason.

Subs.96(2.1) Income Tax Act contains part of the at-risk rules found in that Act. Those rules re-
strict the deductibility of a limited partner's losses from a limited partnership. Generally speaking, 
subs.96(2.1) provides that, notwithstanding subs.96(1), any loss of the limited partner will be de-
ductible only to the extent of the partner's at-risk amount at the end of the partnership's fiscal pe-
riod. To the extent that the loss is not deductible to the limited partner in the taxation year in which 
it is incurred, it is deemed to be a limited partnership loss, and can be carried forward and deducted 
to the extent of the limited partner's at-risk amount at the end of any future taxation year.

The Government had argued that since the top-tier limited partnership has no at-risk amount, 
the top-tier partnership's share of the business loss of the bottom-tier limited partnership should 
be deemed to be a limited partnership loss of the top-tier partnership pursuant to paragraph 
96(2.1)(e) and cease to be a business loss. Therefore, according to the Government's interpreta-
tion of subs.96(2.1), the business loss of the bottom-tier limited partnership cannot be taken into 
account when determining the top-tier partnership's business loss under paragraph 96(1)(g) and 
there is no business loss in the hands of each of the partners of the top-tier partnership.

The Court said the Government's interpretation would, in the case of a tiered partnership, result 
in any business or property losses of a limited partnership that exceed the top-tier partnership's 
at-risk amount to be denied absolutely because there is no means by which the limited partner-
ship loss created by paragraph 96(2.1)(e) can be allocated to the top-tier partnership.

71



The Court agreed with the appellants' argument that the rules in paragraphs 96(2.1)(c), (d), and 
(e) cannot apply to a top-tier partnership that is a limited partner of a bottom-tier limited part-
nership and that a business loss of the bottom-tier limited partnership retains its character as a 
business loss and can be allocated to the partners of the top-tier partnership.

The Court argued that the text, context, and purpose of subs.96(2.1) all support the Appellants' 
position that the business loss of the bottom-tier partnership flows out to the top-tier partnership 
and to the partners of the top-tier partnership, and retains its character as a business loss at each step.

The Court Judge, Justice B. Paris, concluded: "I agree with the Appellants that the text of 
subs.96(2.1) presumes that the excess continues to be a business loss."

"I agree with the Appellants that the prohibition found in paragraph 96(2.1)(c) against deducting 
the excess 'in computing the taxpayer's income for the year' can only apply to a limited partner 
that is a taxpayer and not to a limited partner that is a partnership since a partnership is not re-
quired to compute s.3 income under the Act."

This judgment was released on January 11, 2016.

http://decision.tcc-cci.gc.ca/tcc-cci/decisions/en/item/127577/index.do

Tax Court of Canada: Green et al. v. The Queen (2016 TCC 10)

WESTERN EUROPE

Cyprus

With reference to Cyprus's social security arrangements, the European Court of Justice (ECJ) 
has ruled that migrant workers must not lose their rights to social security benefits or have the 
amount of those benefits reduced because they have exercised the right of freedom of movement 
conferred on them by the Treaty on the Functioning of the European Union (TFEU).

The European Commission had argued that Cypriot legislation places migrant workers at a dis-
advantage compared with those who carry on their professional activity only in Cyprus.

According to that legislation, a civil servant under the age of 45 who resigns from his employment 
in the Cypriot civil service to carry on a professional activity in a member state other than Cyprus, 
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or within an EU institution, or other international organization, receives only a lump sum and 
loses his future pension rights.

That, however, is not the case for civil servants who continue to carry on a professional activity 
in Cyprus, who leave their employment in the civil service to carry out certain public duties in 
Cyprus, or even those who are recruited by a body governed by Cypriot public law.

Cyprus submitted that variations in the conditions under which social security benefits are grant-
ed could put the balance of the Cypriot system at risk. It argued that its systems aim to en-
sure the stability of the occupational scheme for civil servants while respecting the principle of 
proportionality.

In its judgment, the ECJ allowed the Commission's action for failure to fulfill obligations. First, 
the ECJ held, by reference to the TFEU, that migrant workers must not lose their rights to social 
security benefits nor have the amount of those benefits reduced because they have exercised the 
right of freedom of movement conferred on them by the TFEU.

Secondly, the ECJ noted that the Cypriot legislation is likely to restrict or make less attrac-
tive the exercise of the right to freedom of movement by Cypriot civil servants and, therefore, 
constitutes an obstacle to the freedom of movement for workers. That legislation may prevent 
or deter officials from leaving their member state of origin to accept employment in another 
member state, or within an EU institution, or other international organization, it observed. It 
added that the legislation directly affects the access of Cypriot civil servants to the employment 
market in member states other than Cyprus, and is therefore capable of impeding the freedom 
of movement for workers.

The ECJ recalled that national legislation may constitute a justified restriction on a fundamental 
freedom if it is dictated by reasons of an economic nature in the pursuit of an objective in the 
public interest. It added that when the competent national authorities adopt a measure derogat-
ing from a principle enshrined in EU law they must prove, in each case, that that measure is ap-
propriate for securing the attainment of the object relied upon and that it does not go beyond 
what is necessary to attain it. The ECJ found that such evidence was lacking in the present case.

In those circumstances, the ECJ held that by not having repealed, with retroactive effect from its 
accession to the EU (May 1, 2004), the age-related criterion which deters workers from leaving 
Cyprus to work in another member state, or within an EU institution, or other international 
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organization, the Cypriot state has maintained unequal treatment between migrant workers and 
civil servants who have worked in Cyprus, and has consequently infringed EU law.

This judgment was released on January 21, 2016.

http://curia.europa.eu/juris/document/document.jsf?text=&docid=173688&pageIndex=0&doc
lang=EN&mode=req&dir=&occ=first&part=1&cid=599010

European Court of Justice: Commission v. Cyprus (C-515/14)

Germany

Fabio De Masi, a Member of the European Parliament (MEP), has launched a legal challenge to the 
European Commission's "decision" to limit the TAXE Committee's access to certain documents.

The TAXE Committee was established in February 2015 in the wake of the leak of confidential 
tax rulings provided by EU member states. The TAXE Committee's initial probe, sanctioned by 
members of the European Parliament, took place alongside the Commission's investigations into 
potential illegitimate state aid granted as part of those rulings, and of member states' tax ruling 
practices in general.

In December its term was extended and its mandate altered to cover harmful corporate tax re-
gimes and aggressive tax planning.

A legal study commissioned by De Masi's political group in the European Parliament, European 
United Left/Nordic Green Left (GUE/NGL), concluded that the Commission had violated EU 
law when not disclosing documents, such as the minutes of the European Council's Code of 
Conduct Group (Business Taxation) discussions, and by imposing restrictions on MEPs' access 
to documents, in relation to the Committee's tax rulings work.

The study was authored by Professor Andreas Fischer-Lescano, who is the Managing Director 
of the Centre of European Law and Politics at the University of Bremen (Germany), and Nele 
Austermann, also of the University of Bremen. The study argued that the Commission has not 
sufficiently justified the limitations and restrictions it set for MEPs of the TAXE Committee re-
questing access to Council documents when investigating tax rulings and other measures similar 
in nature or effect.
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On his website, De Masi, the GUE/NGL coordinator in TAXE, confirmed that he has now filed 
a lawsuit against the Commission at the EU's General Court (Court of First Instance), where he 
will be legally represented by Professor Fischer-Lescano.

De Masi stated: "The Commission can no longer hide behind excuses on tax secrecy when with-
holding vast amounts of political information from elected members of parliament. This is not 
about privacy of individual taxpayers but the systematic political backup for a tax avoidance cartel 
that costs taxpayers in the EU hundreds of billions of euros annually."

Miguel Viegas, GUE/NGL shadow rapporteur for TAXE, added: "This legal opinion proves 
GUE/NGL right who claimed since the beginning access to all documents that should have been 
available long ago. But it also gives us more strength to struggle for more transparency in tax ad-
ministrations. Tax rulings and Country-by-Country reports should be public as well as the regis-
ters of real owners of shell companies and some trusts, the access to which cannot be conditioned 
to the so-called legitimate interest."

http://www.fabio-de-masi.de/de/article/701.taxe-gue-ngl-member-sues-european-commission-
over-document-access.html

The General Court of the European Union: De Masi v. the Commission

Slovakia

The European Court of Justice (ECJ) has issued an order stating that the first paragraph of Ar-
ticle 138 of the EU VAT Directive precludes a member state from legislating to begin calculating 
the interest it must pay on excess VAT deduction refunds repaid late to a company ten days after 
concluding an "unreasonably" lengthy audit.

Slovakian law provides that excess VAT credits should be carried forward to the next tax period. If 
the taxpayer cannot deduct the excess credit, the tax authorities will schedule a refund, but only 
after the completion of an audit. Under Slovakian law, payment should be made within ten days 
after the completion of that audit. If the payment is made late then simple interest is payable.

A case was brought after the tax authority took five months to complete its audit. Repayment was 
made within the ten-day window, seven days after the completion of its audit.
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The ECJ ruled in favor of the taxpayer, stating that the starting point for the calculation of inter-
est should be in line with the standard day that interest would begin to accrue under the VAT 
Directive.

It said that while member states are entitled to first undertake some form of verification process 
without interest accruing, the time period that that process takes must be reasonable and it should 
not go beyond what is necessary to carry out this verification process.

The ECJ in particular challenged Slovakian legislation that provides that an audit can be initiated 
any time 30 days after the company has filed the VAT return seeking reimbursement and thereaf-
ter it can extend the period to undertake the audit by six months, with the option to renew for a 
further six months, or 12 months for foreign companies. It said that simple interest must be paid 
where repayment of the excess VAT is not made in a reasonable period of time.

This Order was published in the Official Journal of the European Union on February 1, 2016 (in 
Slovak).

http://eur-lex.europa.eu/legal-content/CS/TXT/?uri=uriserv:OJ.C_.2016.038.01.0018.01.
CES&toc=OJ:C:2016:038:TOC

European Court of Justice: Kovozber sro v. Slovakia (Case C-120/15)
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Tax credits seem to be the answer to everything these days. Indeed, it seems that in many coun-
tries, no social or economic problem is too large that it can't be fixed with a tax credit. The United 

States is a particularly avid user of tax credits; it uses them to help people to care for their children 
and elderly relatives, obtain health care, educate themselves, supplement their income, save for 
retirement, pay for a home, power their homes more efficiently, and buy environmentally friendly 
vehicles, among other things – and this is just the individual credits. I'm afraid I might lose you 
if I list the tax credits for businesses as well.

On the face of it, tax credits seem like a marvelous idea. Who wouldn't object to being given a 
little financial help? But this is one of those rare occasions where I feel sympathy for the taxman, 
because for the poor old Internal Revenue Service, all these credits are a nightmare to adminis-
ter. Tax credits are complex creatures because of the eligibility tests needed to ensure that they are 
claimed by the people or companies that they are supposed to be claimed by. Consequently, they 
are prone to erroneous and fraudulent claims.

For instance, the IRS was recently lambasted by the Government Accountability Office for con-
ducting "minimal" oversight of the Low-Income Housing Tax Credit, available to private devel-
opers. It was also criticized by the Treasury watchdog TIGTA last May for allowing an estimated 
3.6m taxpayers to receive more than USD5.6bn in potentially erroneous education tax credit 
claims in 2012. And we routinely hear that the agency is struggling to get to grips with Obam-
acare tax credits, while the scale of Earned Income Tax Credit fraud is truly staggering: almost a 
quarter of EITC payments in 2013 were improper, bleeding the Treasury of USD14.5bn, accord-
ing to TIGTA.

So what's the answer to the tax credit conundrum? Why, more tax credits of course! Just last week, 
President Obama proposed a new tax credit to encourage a higher take-up of workplace pension 
schemes. Hilary Clinton plans a slew of new tax credits if she wins this year's presidential race, 
including credits to encourage employee profit-sharing, to promote investment in economically 
depressed areas, and to defray the rising cost of health care. But it's not only Democrats who are 
possessed with a tax credit mania.

77



Jeb Bush wants to replace Obamacare with a new health tax credit, and credits have been enacted 
under presidents of both political stripes in recent years. Predictably, some candidates on the 
right, such as Ben Carson, want to do away with tax credits as part of root-and-branch tax reform 
plans. However, the easy bit is giving people tax credits. Taking them away again is the hard part, 
as British Finance Minister George Osborne found out to his cost recently; I think I can still see 
some egg on his face.

Belgium has had a bit of a bad rap recently, having been very publicly rebuked by the European 
Commission for allowing some multinationals to pay not very much tax. So I think it could do 
with a bit of a pick-me-up. So Belgium, congratulations for finally coming to your senses and 
recognizing the flaws in the EU financial transactions tax proposal.

When you think about it, the very reason why we're having the debate about corporate tax avoid-
ance is because of the bankers. When everything was going swimmingly, in the Halcyon days 
before the financial crisis, fewer people seemed to care how much tax big companies were paying, 
or, to be more accurate, the media wasn't that interested in the subject so people didn't read or 
hear about it as much.

Now, it sticks in the throats of many that ordinary taxpayers are paying to clean up the mess 
that the bankers left behind. And I'm in agreement with the view that the banking industry, and 
key figures within it, hasn't been sufficiently punished for past mistakes. Supposedly, the FTT is 
meant as a sort of compensation scheme – a small tax on the world of finance, to be passed on to 
needy European governments. But it may well cause significant collateral economic damage to 
achieve this.

Surely the FTT coalition is now on its last legs? Estonia couldn't bring itself to endorse the loose 
agreement struck by the participating member states in December, and Slovenia's involvement is 
somewhat uncertain after it appeared to reject an earlier agreement in 2015. If Belgium goes, per-
haps the whole shoddy structure will come crashing down. Now that I'm looking forward to seeing.

And last, but certainly not least, Google. I'm not sure whether to laugh or cry when I hear politi-
cians bleat on in righteous indignation about how multinationals in the tech sector get way with 
paying hardly any tax in the countries in which they do most of their business, like the United 

Kingdom, when it is those very politicians who set and oversee the tax rules that allow the 
Googles of this world to do just that.
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I'm going to defend Google to a degree – which admittedly isn't a very popular thing to do – 
because what is a "company" if it's not a bunch of people? By people I mean employees, direc-
tors, and shareholders. Employees and directors pay tax on their incomes. They then go and buy 
many goods and services, much of which is also taxed, directly or indirectly. Shareholders pay tax 
on their dividends. Companies usually own assets of some kind, which will be taxed if sold at a 
profit. So the bigger the company, the bigger its tax footprint. Google isn't a huge employer in 
the UK – around 2,000 currently work for the company in Britain – but to say it pays no tax at 
all is misleading.

Nevertheless, I can understand that cozy deals between tax authorities and big business don't 
look good at a time when the taxman is coming down on small businesses like a ton of bricks for 
relatively minor infractions, which seems to be happening in the UK by all accounts.

Clearly something has to change, but I just don't think BEPS is the answer. As far as I'm con-
cerned, BEPS will make the situation worse. It gives a lot of discretion to governments to imple-
ment the recommendations as they see fit, or not to implement them at all, which will leave more 
tempting gaps in the international tax jungle for multinationals to thread their way through. And 
at a time of fear about the global economy, it will make doing business and paying taxes far more 
complex than it is already in many countries.

Maybe corporate tax should just be abolished altogether, and then the game of cat and mouse would 
cease at a stroke. I'm sure there are plenty of other things governments could find to tax instead.

The Jester
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